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CURRENT TOPICS 


Compulsory Purchase Orders 


For half a century the courts have been striving to assert 
their right to examine and, if need be, upset executive power 
which has been used to deprive the subject of his property. 
The Ministry of Health and Parliament thought that they had 
devised a sufficiently watertight form of words in the Housing 
Act, 1936, and the Acquisition of Land (Authorisation 
Procedure) Act, 1946, and the House of Lords, though only 
by a three to two majority, have held that the Ministry and 
Parliament succeeded. Paragraph 16 of Pt. IV of Sched. I 
to the 1946 Act provides that a ‘“‘ compulsory purchase 
order . . . shall not . . . be questioned in any legal pro- 
ceedings whatsoever ’’ after the six weeks allowed for appealing 
have gone by. The House of Lords in Smith v. East Elloe 
Rural District Council and Others (The Times, 27th March) 
held that this immunity exists even if such an order is made 
wrongfully and in bad faith. Lorp Rep, however, was of the 
opinion that the words of the paragraph should be limited so 
as to accord wich the principle that a wrongdoer cannot rely 
on general words to avoid the consequences of his own 
dishonesty, while Lorp SOMERVELL OF Harrow said that the 
victim of mala fides ought to have his ordinary right of resort 
to the courts. The decision does not affect any claim for 
damages there may be, but merely upholds the validity of the 
compulsory purchase order. We propose to deal with this 
matter more fully in a later issue. 


Legally Aided Proceedings: Review of 
Taxation 


Can there be a review of taxation in respect of the dis- 
allowance of items in a bill of costs presented by the solicitors 
for a legally assisted person whose action has been compro- 
mised? In Rolph v. Marston Valley Brick Co., Ltd. (The 
Times, 28th March) an infant plaintiff aged seven had sued 
with the assistance of legal aid through her father and next 
friend for damages for personal injuries through being 
knocked over by the defendants’ motor lorry, her contribution 
being assessed at {22 10s. The defendants settled the action 
by consenting to judgment for £1,000 and costs. Jones, J., 
ordered a payment into court bearing a first charge under 
8. 3 (4) of the Legal Aid and Advice Act, 1949, so that the 
Legal Aid Fund could recover the full amount expended 
on costs for the benefit of the plaintiff, and that the plaintiff’s 


costs were to be taxed as between solicitor and client in 


accordance with Sched. III to the Act. On _ taxation 
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defendants were liable and as costs for which the fund was 
liable) £40 5s., including certain fees of counsel amounting 
to {37 10s. The plaintiff’s solicitor obtained authority 
from the area committee to lodge an “ interlocutory appeal ”’ 
and he took out a summons to review. DEVLIN, J., 
was not satisfied that the master had exercised his discretion 
wrongly. As to whether the costs of the summons ought 
to be taxed under the Legal Aid and Advice Act, 1949, 
Devlin, J., pointed out that if the summons had succeeded 
£40 would have been deducted from the damages awarded 
to the infant plaintiff, and the scheme made no provision 
for any party being heard on the legal aid taxation except 
the solicitor himself. It was, his lordship said, the Bar 
Council which had decided to challenge the taxation, taking 
the view that the present practice relating to the costs of a 
view by counsel was too rigorous. It was a fiction that the 
solicitor on the summons was still acting for the assisted 
party, and the court always set its face against fictions of 
this sort. Devlin, J., held that the order of Jones, J., could 
not cover the summons for review, because his jurisdiction 
was limited under the regulations to proceedings to which 
the assisted person was a party. What was needed was 
some regulation dealing specifically with the aftermath of 
legally aided proceedings. 


Purchasers’ Solicitors and Slum Clearance 


In the course of the debate in the Commons on 28th March 
on the second reading of the Slum Clearance (Compensation) 
Bill, Miss Bacon (Leeds, S.E.) described a case in which a 
man agreed to buy a house for £180, paying £30 down and 
arranging a mortgage of {1 per week. He did not know 
that the area was scheduled for demolition, but bought the 
house through an estate agent who provided him with a 
solicitor. It was only after the transaction that he realised 
that the solicitor was the one acting for the vendors. The 
solicitor wrote later saying that it was nothing to do with 
him to warn him about the property. He admitted that 
he knew about the demolition, and the estate agents admitted 
that they knew, and that the vendors knew. The solicitor 
said ‘‘ You decided to buy the house before I came in. I was 
merely employed to do the conveyancing.’’ Such practices, 
Miss Bacon said, ought to be stopped. The MINISTER OF 
HousInGc AND LocAL GOVERNMENT, in the course of his 
speech, said that it was most desirable that solicitors, like 
all other people, should play their part in helping to see that 
people did not involve themselves in deals which would 
cause them hardship, and he would write to The Law Society 
drawing their attention to Miss Bacon’s speech, and asking 
them to see whether such things were happening, and, if so, 
whether they would bring it to the notice of solicitors through- 
out the country. If such things are happening, and are not 
most exceptional, solicitors will be the first to take action 
to prevent their recurrence. Indeed, as Mr. T. G. LuND, 
Secretary of The Law Society, pointed out in a letter in The 
Times of 3rd April, the Council have as recently as February, 
1956, directed special attention to the need to make specific 
inquiries with regard to slum clearance plans (Gazette, 
February, 1956, p. 81). But the real trouble, as Mr. Lund 
went on to emphasise, usually is that purchasers fail to consult 
a solicitor until they have already entered into a binding 


contract. The unwisdom of this procedure, and the dis- 


service done by estate agents to their clients in persuading 
them to sign such contracts, could not be more pointedly 
illustrated. 


“ The Solicitors’ Journal "”’ 
Saturday, April 7, 1956 


Legal Tender 


REMARKABLE points of law can be thought up if one really 
tries. In the Commons on 22nd March, in a supplementary 
question about alleged refusals by shops and by the British 
Transport Commission to accept farthings in payment, 
Mr. Ertc JOHNSON asked if it could be made clear that these 
coins must be accepted in payment, and what advice the 
Treasury would give to those who offered them and had 
them refused. The FINANCIAL SECRETARY TO THE TREASURY 
had already said that they were legal tender up to one shilling 


and he had added that “‘ those who offer them certainly have | 


the law on their side. I do not know how much further 
I can carry the matter.’’ Whoever first thought of saving 
up forty-eight farthings in order to tender them for a shilling 
debt seems to have carried the matter very far indeed beyond 
the practical purposes of this pretty coin. Having gone so 
far, however, it seems a pity not to travel the whole distance, 
leave one’s name and address and, on being sued, plead 
tender, pay the forty-eight farthings into court and obtain 
such costs from one’s creditor as one may be allowed. Who 
can say that such a jaunt would not be well worth while ? 


Public Records 


THE MASTER OF THE RoLts announced on 22nd March 
at the conference of the National Register of Archives 
organised by the Historical Manuscripts Commission, of 
which he is chairman, that ‘‘in the not distant future” 
Parliamentary action on the Gregg Report of 1954 on Depart- 
mental Records could be expected. The Report proposed 
that the headship of the Public Record Department should be 
transferred from the Master of the Rolls to a minister of the 
Crown. It also recommended that destruction should be 
authorised of records not of sufficient public value to justify 
their preservation in the Public Record Office. Lorn 
EVERSHED said that the tremendous proliferation of paper in 
the modern State had led to the appointment of the Com- 
mittee on Departmental Records. In the field of private 
records he had the highest appreciation for the great work 
done by the National Register of Archives as part of the 
Historical Manuscripts Commission. 


The Manorial Society 


A MEETING of supporters of the Manorial Society of Great 


Britain, held on 21st March at Kirkham in Lancashire, , 


considered proposals for submission to the Royal Commission 
on Common Land. The objects of the society are to “ study, 
safeguard and by joint action promote the interests and | 
welfare of the ancient manors, and to preserve their customs, 
powers, rights and privileges.’’ At present there are onl 
about twenty members, but inquiries have been received from | 
a number of persons who consider that they may have become | 
lords of the manor by purchase. There will be great difficulties | 
in trying to compile a list of manors and lords of manors} 
thirty years after the abolition of copyhold. A_ previous / 
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manorial society which came to an end in 1926 declared, } responc 
fifty years ago, that there were no authentic sources from} justice 


which comprehensive lists of manorial property could be 
compiled. ‘To-day, however, the support of archivists, 
antiquarians and all interested in the preservation of opel 
spaces may achieve better results than before. ) 
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THE NEW APPEALS 


LITIGATION, as she is practised, is a veritable Aunt Sally 

to the superficially cynical layman. Why, he asks, if I am 

presumed at my peril to know exactly what the law is, should 

learned judges be allowed the privilege of disagreeing about it, 

and in public, too? And if a point of law has become so 

mangled between opposing principles that only the House of 
' Lords can discern its true shape, why should it not be possible 
to ask the House to delineate it authoratitively without first 
giving at least four lesser judges the opportunity of making 
their own preliminary sketches ? 

It is not such criticisms as these that the Rules of the 
Supreme Court (Appeals), 1955, which come into operation 
at the beginning of the Easter Term, 1956, and the Administra- 
tion of Justice Bill now before the House of Commons (having 
passed the Lords) are designed to meet. The suggestion of 
the Evershed Committee that in certain cases an appeal on 
a legal point should be allowed to “leapfrog ’’ the Court of 
Appeal straight into the arms of their lordships in the House 
is not one that has been implemented. But, subject to the 
question of means, litigants as a race are not averse from the 
notion of appealing, and the new rules do embody some 
procedural improvements which should, if they are treated 
by the profession in the spirit with which they were pro- 
pounded, result in savings of time and costs. It behoves 
all practitioners to appreciate their extent and significance. 


Lay-out 

The rules consist mainly of two consolidated orders 
substituted for four old ones. Order 58 as redrawn supersedes 
the present Orders 39, 58 and 58a ; the new Ord. 58a is the old 
Ord. 588 with a carry-over from Ord. 58. In future, we must 
refer in connection with every appeal to the Court of Appeal, 
including appeals from an official referee or from any tribunal 
from which an appeal lies by statute to that court, and in 
connection with an application to that court for a new trial 
or to set aside a verdict, finding or judgment after trial, to 
Ord. 58; except that where the appeal is by way of case 
stated, and the appropriate court to hear and determine it 
is the Court of Appeal, Ord. 58a will be in point. There are 
slight changes in procedure as regards cases stated, while the 
principal effect of the incorporation of the old Ord. 39 into 
Ord. 58 is to provide a standard procedure for taking a case 
to the Court of Appeal, whether the aim is a new trial or a 
final reversal or variation of the decision at first instance. 





Notice of appeal and respondent’s notice 


The most significant innovation is probably the requirement 
that every notice of appeal shall specify the grounds of 
appeal and the precise form of the order which the appellant 
proposes to seek (Ord. 58, r. 3 (2)). Except with the court’s 
leave, the appellant will not be able to rely on grounds not so 
specified or to apply for any other relief (r. 3 (3)). Previously 
it was only in a notice of motion for a new trial after a trial 
| with a jury that the grounds of application had to be stated. 

The object of extending the obligation to give reasons to 
all notices of appeal is obviously to define the issues, to save 
expense in unnecessary copying and preparation in the 





red, | respondent’s camp, and to approach nearer to impartial 
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ee justice by the elimination of surprise. 


But goose and gander must submit to be served with the 
same sauce. So a respondent, even though he makes no 
cross-appeal, must, in giving notice of any contention that the 
) order appealed from ought to be varied, specify both his 
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RULES 


grounds for that contention and the precise form of order 
which the Court of Appeal is to be asked to make (r. 6 (1)). 
Further, if a respondent seeks to support the order below on 
grounds not relied on by the court which made it, again he is 
to specify those grounds (r. 6 (2))._ And at the hearing he is 
bound by his notice and by his minutes of order unless the 
Court of Appeal gives him leave to depart from them (r. 6 (3)). 

Until the precedent books are revised to show appropriate 
forms of notice complying with the new rules, the specimens 
suggested at App. XII of the Final Report of the Evershed 
Committee furnish useful illustrations. 

It was always possible with leave to amend a notice of 
appeal. Rule 7 (2) of the new Ord. 58 confers an additional 
opportunity for second thoughts. A supplementary notice 
may be given by appellant or respondent not later than a 
week after the first appearance of the appeal in the warned list. 


Time 
One of the disappointments of the new rules lies in the 
fact that it has not apparently been found possible to simplify 
to any extent the task of the practitioner in remembering 
what interval of time is allowed for giving notice of appeal 
in a particular case. There are still four distinct periods 
to watch :— 


(a) Seven days for an application to the Court of Appeal 
where a similar application ex parte has been refused 
below (Ord. 58, r. 13 (3)). 

(b) Fourteen days in the case of an appeal from an 
interlocutory order (r. 4 (1) (@)), or from a decision of the 
Patents Appeal Tribunal (r. 17 (1)). 

(c) Twenty-one days for appealing in matters of company 
winding up or bankruptcy (r. 4 (1) (4)), in appeals from a 
county court (rr. 18, 19), and in applications (where 
statutorily sanctioned) to compel a tribunal other than 
the Lands Tribunal to state a case for the Court of Appeal 
(Ord. 58a, r. 2). 

(d) Six weeks for any other appeal (Ord. 58, r. 4 (1) (c)), 
and to require a case to be stated by the Lands Tribunal 
(Ord. 58a, r. 1). 


Add to these the various prescribed time limits in cases 
where other appellate courts are concernedy and however 
cogent the reasons for differentiating between types of cases, 
there is still too much for the harassed adviser comfortably 
to bear in mind. 

But the importance of the time factor does not stop with 
the notice of appeal. No longer need that notice be of any 
specified length ; on the other hand, the appeal or application 
for new trial, etc., must be set down ordinarily within seven 
days of service of the notice (Ord. 58, r. 5). An appellant 
against a decision of a county court must apply to set down 
within twenty-one days of the county court order or judgment, 
the same period as is allowed for notice of appeal (r. 18 (3)). 
Special setting down procedures are prescribed in r. 15 
(matrimonial causes, decree nist of divorce or nullity), r. 17 
(Patents Appeal Tribunal) and in Ord. 58a, r. 3, for cases 
stated. 

Yet again the calendar has to be watched in regard to the 
respondent’s notice already referred to. This must be served 
upon the appellant and upon all parties to the proceedings 
in the court below who are directly affected by the respondent’s 
contentions within four days of the service of notice of an 
interlocutory appeal, or within twenty-one days of service 
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of notice of appeal in any other case. Two copies of the 
respondent’s notice and of any supplementary notice given 
by either side are to be furnished to the registrar within 
two days after its service (Ord. 58, rr. 6 (4), (5), 7 (2)). The 
Court of Appeal may also direct service on any person whether 
or not a party to the proceedings below (r. 8 (1), (2)). 


Applications for leave 


As in the past, whenever under the rules an application is 
allowed either to the court below or to the Court of Appeal 
it must first be made to the court below (r. 13 (4)). There is 
a new rule (r. 13 (2)) designed to save costs and time when 
such an application comes before the Court of Appeal. It is 
to be made ex parte in the first instance. However, unless 
the application is then dismissed or it appears to the court 
that undue hardship would be caused by an adjournment, 
the court is enjoined to put the matter back for notice of the 
application to the parties affected. 


AFTER dealing with possible new grounds for divorce and 
changes in existing grounds, the Report considers what 
alteration should be made in the present bars to relief, and 
interesting evidence, particularly in regard to collusion and 
condonation, is reported. 


Briefly the recommendations are as follows :— 


Adultery.—It is considered that this should remain a 
discretionary bar to relief. The Commission are concerned at 
the suggestion made in the evidence that there is a tendency 
to regard the prayer for the exercise of the court’s discretion 
as a mere formality. They wish to emphasise that in taking 
into account the consideration that it may be contrary to 
public policy to maintain a marriage which has completely 
broken down, it is necessary to give at least equal weight to 
the other consideration, namely, the maintenance of “‘ respect 
for the binding sanctity of marriage’’ (cf. Blunt v. Blunt 
[1943] A.C. 517). 


Collusion.—It is felt that the law as to collusion is confusing 
and there is a tendency to brand as collusive arrangements 
between the parties which are not in fact detrimental to the 
administration of justice. Although suggestions that collusion 
as a bar should be abolished are not accepted, it is recom- 
mended that collusion should be defined by statute on the 
basis that spouses should be restrained from conspiring 
together to put forward a false case or to withhold a just 
defence, and divorce should not be available if one spouse 
has been bribed by the other to take proceedings or has 
exacted a price for so doing. 


As it is accepted that it may be advantageous for the 
parties to be able to discuss through their solicitors arrange- 
ments which will adjust their position after divorce, so long 
as any agreement reached is not the result of a bargain of the 
nature indicated in the preceding paragraph, it is also recom- 
mended that it should be provided by statute that it should 
not amount to collusion if reasonable arrangements are arrived 
at between the parties, before the hearing of the suit, about 
financial provision for one spouse and the children, the division 
of the matrimonial home and its contents, the custody of, 


THE ROYAL COMMISSION 
DIVORCE—II 
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Dispensing with a new trial 

The only other important novelty in the new Ord. 58 is 
contained in r. 10 (4). Successive trials almost invariably seem 
futile to at least one of the parties, and they over-emphasise 
Justice’s comparatively rare failures. It was always provided 
that a new trial should not be ordered unless the Court of 
Appeal thought some substantial wrong or miscarriage had 
occurred, and this rule has been preserved (r. 10 (2)). In 


one particular case the powers of the court on appeal have | 
Where the court could already order a new | 


been extended. 
trial on the ground that damages awarded by a jury are 
excessive or inadequate, it may now instead, with the consent 
of all parties, substitute its own award of damages; or, 
with the consent of the party against whose interest it proposes 
to act, it may reduce or increase the jury’s award by excluding 
or including a particular head of damages. In no other event 
can the court interfere with the amount of damages awarded 
by a jury except by ordering a new trial. J. F. J. 


ON MARRIAGE AND 


and access to, the children, and costs. It should be the duty 
of the petitioner to disclose any such arrangements to the 
court at the hearing and the parties should be empowered to 
apply to the court before or after the presentation of the 
petition for its opinion on the reasonableness of any 
contemplated arrangement. 

This is a recommendation which will surely find favour with 
all who have encountered these difficulties in practice. 


Condonation.—It is recommended that intercourse between 
husband and wife after the commission of a matrimonial 
offence by one which is known to the other should raise a 
rebuttable presumption that the offence has thereby been 
condoned and not as at present an irrebuttable presumption 
(see Henderson v. Henderson (1944) A.C. 49). 


Fourteen members are in favour of a further recommendation 
that where one spouse has committed adultery or has treated 
the other with cruelty, the spouses should be allowed a trial 
period of not exceeding one month during which they could 
come together in an attempt to effect a reconciliation and 
nothing which occurred during that period should be regarded 
as amounting to condonation of the previous offence. 


Special defences 

As to special defences, it is recommended that the insanity | 
of a spouse charged with cruelty in matrimonial proceedings 
should not be a defence, the reason being here that the decree ! 
is required for the protection of the injured spouse and not | 
the punishment of the guilty spouse. This in fact follows the | 
reasoning of Lissack v. Lissack [1951] P. 1, following the 
opinion of Denning, L.J., in White v. White [1950] P. 39, 
which decision was expressly disapproved of by the Court of 
Appeal in Swan v. Swan [1953] 3 W.L.R. 591. 

As to desertion, it is recommended that this should not 
have been interrupted by the insanity of the deserting spou/ 
if it appears to the court that the desertion would probably 
have continued if the deserting spouse had not become insane, 
(For the present law, see More v. More [1950] P. 168 ant 
Crowther v. Crowther {1951} A.C. 723.) 
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Nullity 


Nullity is dealt with in Pt. II and the chief recommendations 
in regard to alterations of the present grounds are :— 


(1) A re-drafting of s. 8 (1) (4) of the Matrimonial Causes 
Act, 1950, to make it clear that it refers only to a person 
who has gone through a ceremony of marriage with a full 
understanding of the nature of that ceremony but who, 
nevertheless, was of unsound mind at the time. This 
recommendation meets criticism that the present wording 
may overlap (and therefore conflict with) that part of the 
law under which the marriage is void ab initio in certain 
circumstances if either party is of unsound mind. 


(2) The present time limit of one year from the date of 
the marriage for bringing proceedings on the grounds set 
out in s. 8 (1) (4), (c), (d) of the Matrimonial Causes Act, 
1950, should be modified by giving the court a discretionary 
power to waive the time bar where it is satisfied that there 
are special circumstances justifying an exception being 
made. At present, the court has no power to extend this 
time (Chaplin v. Chaplin [1949] P. 72). 


Judicial separation 


It is recommended that desertion, insanity and failure to 
comply with the decree for restitution of conjugal rights 
should no longer be grounds for this decree. In deciding 
what grounds should be available, the Commission have 
adopted the test of the safety and protection of the injured 
spouse, the principle which guided the Ecclesiastical Courts. 


Marriage guidance and conciliation 


Then follows a long part (Pt. IV) dealing with marriage 
guidance and reconciliation, a matter to which the Commission 
attach great importance. It is not possible to attempt a 
summary of this part of the Report but it may be noted 
that the Commission, as an aid to the promotion of reconcili- 
ation, recommend that the provisions of the Legal Aid and 
Advice Act, 1949, relating to legal advice should now be 
brought into operation. 


Children 


The next part (V) of the Report deals with the position 
of children in matrimonial proceedings in the High Court and 
magistrates’ courts, and the gist of the recommendation is 
that the court must be satisfied that any arrangements 
proposed for the care and upbringing of any children of the 
marriage, or any other children as defined in the Report, are the 
best which can be devised in the circumstances and that 
until the court is satisfied any decree nisi must not be made 


. absolute. 


Damages and costs (Pt. VI) 


The most striking recommendation is that a wife should 
be given the same right to claim damages from an adulteress 
as her husband has to claim them from an adulterer (but 
might it not be preferable to abolish the husband’s right to 
damages ?), and that in respect of liability for the costs of 
matrimonial proceedings a husband and wife should be treated 
on exactly the same footing. In particular, it is recommended 
that the special practice whereby a wife can obtain from the 
court an order for security for costs should be abolished. 

As to the co-respondent, it is recommended that it should 
no longer be necessary for the husband to have to prove that 
the co-respondent knew that the respondent was a married 
woman but that this should be presumed unless the contrary 
has been proved, 
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Maintenance 


Part VII deals at length with maintenance. A number of 
detailed recommendations are made, of which the most 
striking is that in proceedings in the High Court the husband 
should be placed on the same footing as the wife in respect 
of the right to apply for a financial provision. One other 
detail which may be mentioned is that it is recommended 
that the High Court should have power to order a lump sum 
to be paid by way of maintenance after divorce or nullity. 


Part VIII deals with the enforcement of maintenance orders 
made in the High Court and, as it is recognised that it is still 
easier to enforce orders made by magistrates than orders made 
in the High Court, it is recommended that it should be possible 
for an order for unsecured maintenance made in the High 
Court to be registered in a magistrates’ court and thereafter 
to be enforceable as if made by the magistrates. This would 
be a most useful and important change. 


Part IX deals with property rights between husband and 
wife and recommends that if one spouse has left the other in 
the matrimonial home (note: not merely where the husband 
has left the wife in the home) he or she should not be able 
to turn the other out without an order of the court, and that 
the other should be able to apply to the court for an order 
restraining the other spouse from disposing of the house or 
its contents, and that any order made by the High Court 
should be registrable under the Land Charges Act. It may be 
noted that one member was against this recommendation. 


Among other recommendations was an interesting one, 
again one member dissenting, that it should be possible to 
obtain an order substituting the applicant as tenant if the 
tenancy of the matrimonial home is in the name of the other 
spouse and is a dwelling-house to which the Rent Restriction 
Acts apply. There is a somewhat similar recommendation 
providing that it should be possible for the spouse left in the 
dwelling-house to continue mortgage payments. 

An alteration is proposed in the present law as to the 
presumption of advancement and it is recommended that 
where a wife purchases property or makes an investment in 
her husband’s name it should be presumed that she is making 
a gift to him. 

Part X deals with voluntary agreements for separation or 
maintenance and the recommendation here is that the court 
should have substantially the same power to vary deeds of 
covenant as the court now possess to vary orders made by 
the court. This would enable the court not only to make 
an order in favour of a wife notwithstanding the existence of 
a deed of covenant—which it now can do: see Tulip v. 
Tulip [1951] P. 378—but also to reduce the husband’s 
liability under a deed of covenant on proof of change of 
circumstances. 


Part XII deals with the basis of matrimonial jurisdiction 
and the recognition of the jurisdiction of other countries and 
recognises that the present rules are both uncertain and 
unsatisfactory. It recommends that the present difficulties 
and uncertainties should be cleared up by new legislation, 
and App. IV sets out a draft code dealing with both 
jurisdiction and recognition of other decrees. This draft code 
is too long for comment, but the certainty it would produce 
would be greatly preferable to the present uncertainty. 

Part XIII, headed ‘“‘ The Administration of the Law,’’ makes 
recommendations for alteration in procedure which are too 
detailed for comment here, other than the important recom- 
mendation that the period which must normally elapse before 
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a decree nisi can be made absolute should be increased from 
six weeks to three months. 

Part XIV deals with matrimonial proceedings in magistrates’ 
courts and makes a number of detailed recommendations. 

art XV examines the prohibited degrees of affinity and 
with three dissentients recommends that it should be possible 
for a man or woman whose former marriage has been dissolved 
to marry during the lifetime of his or her former spouse any 
person whom he or she could lawfully marry at the present 
time if that former spouse were dead. 

Part XVI deals with some miscellaneous matters, of which 
the chief is that twelve members recommend that there should 
be no change in the present law whereby a child can be 
legitimated by the subsequent marriage of its parents only 
if neither parent was married to some other person when the 
child was born. The dissentient seven members consider 


SALE BY 


INsTEAD of selling goods by description, e.g., by giving 
expression to their colour, class, quality, nature or type, 
sellers often prefer to produce a sample, so that they are saying 
in effect to the buyers: ‘‘I am not very good at expressing 


myself, and in any case I may leave something out. This is 
the type of goods that I am offering to sell you.’”’ (See 


Champanhac & Co., Ltd. v. Waller & Co., Ltd. {1948) 2 All E.R. 
724.) The law on this subject is to be found in the Sale of 
Goods Act, 1893, s. 15, and in this article a number of recent 
decisions which have interpreted this section, and corres- 
ponding terms set out in the standard forms of contract of the 
trade associations concerned, will be considered. 

It is, of course, a matter of construction in each case whether 
the sale is by sample. An apt illustration is provided by 
Sociélé Capa S.A.R.L. v. Acatos & Co: 1 193855)... Z Lloyd’s 
Rep. 185, which concerned a consignment of Mirabelle plums 
to be shipped from France to England. The sellers contended 
that a firm contract had been entered into, and that the 
“samples ’’ which they had agreed to send to the buyers 
were merely samples which could be taken round to the buyers’ 
customers, and that they were in no way samples which had 
to be approved for the purpose of the contract. Parker, J., 
however, on examining the letters which had passed between 
the parties, held that the deal never got beyond the stage of 
negotiation, because the samples had never been approved by 
the buyers, and therefore they were not liable to the sellers, 
who had sued for wrongful repudiation of the agreement. 

The Sale of Goods Act, 1893, s. 15 (2) (a), states that there is 
‘an implied condition that the bulk shall correspond with the 
sample in quality,’’ but it is interesting to notice that no 
indication is given as to the size of the sample to be supplied. 
Although the Act itself was not mentioned in the case, this 
was one of the issues to be decided in Jurgensen v. F. E. 
Hookway & Co., Ltd. (1951), 2 Lloyd’s Rep. 129, which 
concerned a cargo of coffee sold in accordance with the rules 
of the General Produce Brokers’ Association. By one of the 
rules it was provided that “there is an implied condition that all 
goods contracted for are sound, unless it is stated to the contrary, 
at the time of entering into the contract, or shown to the contrary 
in the sample.’’ The coffee was found to be in a deplorable 
condition at the port of destination, and surveyors reported that 
a large quantity of the bags and their contents had been con- 
taminated by smoke and fire and damaged by water. The 
contract concerned 150 tons, and the sellers sent the buyers two 
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that all children born out of wedlock should be legitimated 
by the subsequent marriage of their parents. 

The above notes represent the briefest possible summary of 
the main points of the Report and it is not possible to do 
adequate justice in such a brief summary. to the evidence 
presented to the Commission and the very full and clear way 
in which the Commission and their secretariat have set out 
this evidence and their conclusions in regard to it. 

On the main point—whether there should be an extension 
of the grounds for divorce—the controversy is likely to 
continue and, in fact, may even be embittered by the conflict 
shown in the Report. It is thought that no immediate legis- 
lation can be expected as it is obvious the Report will have 
to receive a very detailed consideration before any Bill can 
be presented to Parliament. 

E. R. Dew. 


SAMPLE 


samples, one of three or four ounces of coffee beans, and the other 
of two or three pounds, being the balance of the dock sample 
from which a sealed selling sample had been made up, but this 
remained in the sellers’ possession. McNair, J., found that 
the selling sample did not sufficiently show that the coffee 
was not sound, and therefore the sellers had committed a 
breach of the implied condition set out in the rules of the 
association. 

In Champanhac & Co., Ltd. v. Waller & Co., Ltd. |1948 
2 All E.R. 724 some government surplus balloons had been 
sold by sample. The sample was found to be of strong 
material and merchantable, but when the bulk was delivered 
the goods were found to be of material which had perished. 
Slade, J., held that there had been a breach of the implied 
condition set out in s. 15 (2) (a). The contract included a 
term that the goods were sold ‘ with all faults and imper- 
fections,’’ but the learned judge considered that the words 
did not exonerate the seller from delivering goods which 
themselves corresponded with the sample, although thev 
might relieve him from the requirement that he should be 
liable for any defects in the sample which were not apparent 
on a reasonable examination as provided in s. 15 (2) (c) 
(see infra). In E. & S. Ruben, Ltd. v. Faire Bros. & Co., Ltd. 
(1949) 1 All E.R. 215 the sellers had contracted to deliver a 
quantity of rubber. A small sample of a soft piece was sent 
to the buyers, but on delivery of the bulk it was found that 
the bulk was in a crinkled condition, and impossible for 
cutting on a machine press. Hilbery, J., held that the sellers 
were liable for breach of s. 15 (2) (a) even though the crinkles 


could have been corrected by warming the rubber. His | 


lordship observed (at p. 218): “It is not in compliance 
with a contractual obligation if an article is delivered which 
is not in accordance with the sample, but which can, by some 


simple process—no matter how simple the process is—be | 


turned into an article which will be in accordance with the 
sample on which the contract was made.”’ 

In F. E. Hookway & Co., Ltd. v. Alfred Isaacs & Sons (1954), 
1 Lloyd’s Rep. 491, a consignment of shellac had been sold 
subject to the rules of the London Shellac Trade Association 


: “ . ae 
and the quality was to be “ equal to the London Standaté | 
One of the issues in the case was whether the 


Sample.” 
shellac had the correct ‘‘ flow’’ in that the “ flow’’ of the| 
standard sample was 61 mm. whereas that of the goods} 
tendered amounted to 35 mm. according to the analyst’! 
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report. The committee of the association, however, had 
certified that the goods were equal to the standard sample. 
They had followed the method of examination usual in the 
trade, and this was the visual one, but it appeared that 
“flow’’ could not be detected by this means. Devlin, J., 
held that the goods were equal to the standard sample because 
the word “ quality ’’ was confined to such qualities as were 
apparent on an ordinary examination of the sample as usually 
done in the trade. It was not open to a buyer to submit a 
sample to an analysis unusual in the trade so as to reveal 
in it certain attributes or qualities hitherto unsuspected, and 
then to require by virtue of the sample clause alone that the 
bulk should contain the same qualities. 

This decision has recently been followed by Sellers, J., in 
Steels & Busks, Ltd. v. Bleecker Bik & Co., Ltd. (1956), The 
Times, 3rd February. Here rubber had been sold subject 
to the rules of the Rubber Trade Association of London, and 
the quality was to be equal to the “ standard sample.’’ The 
rubber tendered contained a chemical known as PNP, but 
this was not known to either party. They had been content 
in accordance with the normal practice of the trade to rely 
on a visual examination. The presence of PNP, however, 
was not detectable by such means. The learned judge held 
that the presence or absence of the chemical could not in 
itself be a breach of the sample clause. The contract remained, 
so far as the compliance with a sample was concerned, a 
contract which called for compliance in those matters revealed 
by visual examination and those matters only. 
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Where the goods are bought by sample, s. 15 (2) (c) states 
that ‘there is an implied condition that the goods shall be 
free from any defect, rendering them unmerchantable, which 
would not be apparent on reasonable examination of the 
sample.”’ In Joseph Travers & Sons, Ltd. v. Longel, Ltd. 
(1948), 64 T.L.R. 150, the contract concerned the sale of 
rubber boots which formed part of the anti-gas equipment 
issued by the Government for war purposes and later became 
surplus to requirements. The sale was by sample and one 
of the contentions of the buyers was that the sellers had 
broken the implied condition in that the boots were not 
waterproof. In dismissing this claim, Sellers, J., found 
that there was no defect in the goods that rendered them 
unmerchantable. It was not a defect that they were not 
waterproof, for they were not designed or intended to be so. 
Any reasonable examination of the sample would have revealed 
that. The seam down the centre of the leg, the canvas and 
the attachment of the rubber sole were all clear indications 
that the goods were unlikely to resist water if they were 
used for wading or standing in it. 

When the time comes for revision of the Sale of Goods 
Act, s. 15 might perhaps be redrafted in the light of some of 
the decisions examined above. Consideration could be given 
to the possibility of incorporating express provisions that 
the size of any sample tendered should be ‘ reasonable ”’ 
and that the word “ quality’’ should mean “ apparent 
quality.” 

E. R. H.-I. 


COSTS AGAINST THE PROSECUTION 


WueEN should a court grant costs against the prosecution 
after dismissing a charge, and when should costs be refused ? 
A magistrate who recently dismissed a charge of dangerous 
driving, when asked to allow costs to the defence, replied : 
“Did you bring to the notice of the solicitor for the prose- 
cution the facts which you have proved in evidence to-day ? ”’ 
The advocate for the defence answered ‘‘ No,’’ upon which the 
magistrate said: ‘‘ I cannot say that the prosecution was not 
justified in making this charge. If the defendant had been 
silent I should have had no hesitation in convicting him. 
After hearing what he had to say, I think there is some doubt 
about the case and I have given him the benefit of that doubt. 
But it was a matter which called for investigation and for 
this reason I do not think it would be right to award costs 
against the prosecution.”’ 

No one, of course, would argue that costs against the 
prosecution should be given only where the defence has warned 
its opponent of what is in store for him, but generally the mere 
fact that the accused has been acquitted is not sufficient. 
The chairman of another bench was probably going too far 
when he said in answer to a solicitor who was contesting the 
application of a successful defendant: ‘If you had won, 
Mr. , you would have expected to be awarded costs. 
Why should not costs be granted to your opponent now that 
he has won? ”’ 

The answer would appear to be that in a criminal prose- 
cution the proceedings are generally not between two 
individual litigants, but between a subject and the Crown, 
and they have been taken by some responsible public 
authority in the interests of the maintenance of peace and 
order. As was said in Grant v. Thompson (1895), 72 L.T. 264, 
“Criminal proceedings are taken at the suit of the sovereign. 





No impediment should be thrown in the way of putting the 
criminal law in action.’’ And, may we add, “no undue 
anticipatory discouragement.’’ Such costs, as a_ general 
rule, are not granted unless the court feels that the charge 
ought never to have been made. Prosecutions of which this 
may be said are comparatively rare, when we remember that 
probably four out of five defendants plead guilty, and of a 
large proportion of the remaining fifth an independent tribunal 
has little doubt of the guilt. As one commentator has 
said: “If from time to time a man is charged who upon 
investigation proves to be innocent, he must be reminded, 
should he complain of his lot, of the Roman philosophy which 
deemed it expedient that occasionally one man should die 
for his country.”’ 

Recently, four dustmen were committed for trial tg the 
London Quarter Sessions for stealing empty bottles put out 
for salvage. In the course of a preliminary examination 
before a metropolitan magistrate, the men had contended 
that salvage collections did not include bottles and they 
genuinely thought they could take them for themselves. 
The chairman of quarter sessions said that the case was one 
which was properly brought for investigation by the magistrate, 
but, such an explanation having been put forward and accepted 
by the prosecution, the defendants should not have been 
committed for trial because there was then no evidence of 
guilty intent. The prosecution was ordered to pay thirty-five 
guineas costs. 

In this case the magistrate said that important questions 
of public interest were involved and no doubt for this reason 
he thought it better that the charge should be determined 
by a higher court. At the same time the evidence given by 
the defence at the preliminary examination showed that 
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there was a strong probability that they had taken the bottles 
genuinely believing they were entitled to do so. In such 
circumstances they should have been acquitted and the 
question of the proper disposal of salvage should have been 
left to the local authority to decide for itself. 

It is interesting to notice that the Costs in Criminal Cases 
Act, 1952, s. 6 (3), provides that where examining justices 
determine not to commit the accused for trial they may order 
the prosecutor to pay costs only if they are of opinion that 
the charge was “not made in good faith.’’ Costs against 
a prosecutor personally can be granted at assizes or quarter 


A Conveyancer’s Diary 
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sessions only where he has insisted on proceedings by voluntary 
bill in pursuance of the Administration of Justice (Miscellaneous 
Provisions) Act, 1933. By s. 6 (1) of the Costs in Criminal 
Cases Act, 1952, where magistrates dismiss a charge, they 
may order the prosecutor to pay costs “as they think just 
and reasonable.’’ These words may be compared with the 
severe limitation in the granting of costs upon the dismissal 
of a preliminary examination when, as we have scen, 
magistrates must be satisfied ‘‘ that the charge was not made 
in good faith.”’ 
F. TG, 


TRUST FOR SALE: 


PAYMENT FOR REPAIRS 


HE great enlargement of powers to expend capital money 
on agricultural property in settlement effected by the 
Agricultural Holdings Act, 1948, continues to provide difficult 
problems for the courts. The latest addition to the case law 
on this subject is the decision of Vaisey, J., in Re Boston's 
Will Trusts (1956) 2 W.L.R. 700, and p. 209, ante. It is not 
an easy decision to apply. 


Decisions relating to settled land 

[ have often referred in this Diary to the complicated 
legislation under which questions of this kind arise, but I 
think that I am fairly safe in assuming that it is impossible 
to keep things like this in mind for any length of time and 
that some refreshment of the memory is necessary before a 
case like this recent one can be usefully discussed. The 
starting-off point is s. 73 (1) (iv) of the Settled Land Act, 
1925, which as originally enacted provided that capital money 
arising under the Act might be applied in payment as for 
an improvement authorised by the Act of any money 
expended and costs incurred by a landlord under the 
Agricultural Holdings Act, 1923, in the execution of any 
improvement comprised in Pt. I or Pt. I of Sched. I to the 1923 
Act. The improvements therein comprised were all improve- 
ments of an enduring nature, and they did not include anything 
in the nature of repairs. Expenditure under s. 73 (1) (iv) 
being expenditure “as for an improvement ’’ authorised by 
the 1925 Act, s. 84 (2) of that Act applied thereto and required 
the trustees to make the payment on a certificate from a 
surveyor or an order of the court, and it was quite clear 
from all these provisions that only expenditure of a capital 
nature could be paid for out of capital moneys. As to the 
machinery of these provisions, s. 75 (2) of the 1925 Act 
provided (and still provides: there has been no amendment 
here) that the application by the trustees of capital money on, 
inter alia, improvements to agricultural property under 
s. 73 (1) (iv) shall be made according to the direction of the 
tenant for life, and in default thereof according to the 
discretion of the trustees. 

So matters stood until the Agricultural Holdings Act, 
1948, came into operation on the 30th June, 1948. Under 
s. 96 (1) of that Act the references in s. 73 (1) (iv) of the 1925 
Act to improvements comprised in Pt. I or Pt. II of Sched. I 
to the 1923 Act must now be construed as references to 
improvements comprised in Sched. III to the 1948 Act and 
Pt. [1 of that Schedule respectively. Schedule III to the 1948 


Act contains in its two parts lists of various improvements 
to agricultural property, many of them corresponding to the 
similar lists contained in the 1923 Act, but with one significant 
addition. This addition is in para. 23 of Sched. III to the 
new Act, which refers to repairs to fixed equipment, being 
equipment reasonably required for the proper farming of the 
holding, other than repairs which the tenant is under an 
obligation to carry out. The definition of “ fixed equipment ” 
in the Act is wide and, as an example, ordinary running repairs 
to farmhouses and buildings is included in para. 23. 

The result of this amendment of s. 73 (1) (iv) of the Settled 
Land Act (described as ‘“ revolutionary ’’ by Harman, J., in 
Re Wynn (1955) 1 W.L.R. 940) is that a tenant for lie of 
settled property which includes agricultural property has 
the right to direct the trustees of the settlement to apply 
capital money in their hands in payment to him of his expendi- 
ture on, e.g., ordinary repairs to farmhouses and buildings, 
if these repairs are not an obligation on the part of the tenant: 
see Re Duke of Northumberland {1951| Ch. 202, where the 
repairs in question extended over a period from 1945 onwards 
and the tenant for life directed the trustees to recoup to her 
the cost of some of them out of capital money ; it was held 
by Vaisey, J., that they were entitled to apply capital moneys 
for this purpose. As regards recoupment of expenditure 
incurred before the Agricultural Holdings Act, 1948, had 
come into force, this decision has to some extent been affected 
by the subsequent decisions in Re Sutherland Settlement 
[1953] Ch. 792 and Re Wynn, supra; but the core of the 
earlier decision, that certain types of expenditure on scttled 
property which before the 30th June, 1948, were payable out 
of income can now be recouped to the tenant for life out of 
capital, is not in any way affected by these later cases. 


Position of trustees for sale 


These three cases all arose on settlements under the Scttled 
Land Act. The differentiating feature in Re Boston's Will 
Trusts was that the property there in question (which 
included certain agricultural property) was held on trust for 


sale. Under s. 28 (1) of the Law of Property Act, 1925, 











me tea ee 


trustees for sale in relation to land have all the powers of 2 | 
tenant for life and the trustees of the settlement under the | 


Settled Land Act, 1925, and the trustees in this case had for 
a number of years relied on the Northumberland case and 
applied capital moneys in making payments for repairs t | 
the agricultural part of the trust property. They were then 
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apparently attacked by doubts concerning the propriety of 
their actions, and applied to the court by summons for 
guidance on two questions : (1) Had they a discretion pursuant 
to s. 75 (2) of the Settled Land Act to direct the application 
of capital money in payment of such repairs ? and (2) if yes, 
whether they ought to exercise such discretion without regard 
to the interests of the persons who ultimately became entitled 
to the capital of the trust, and, if not, upon what principle 
they ought to exercise such discretion. 


As regards the first of these questions, Vaisey, J., put the 
problem as he saw it in this way. Assuming that a tenant 
for life is empowered under the 1948 Act to have recourse 
to capital for expenditure which would normally be a liability 
of income, are trustees for sale by virtue of their possession 
of the powers of a tenant for life entitled to exercise those 
powers for the benefit of income and to the detriment of capital 
under the authority of the Northumberland decision, or, on 
the other hand, is the possession of those powers by trustees 
for sale negatived or counter-balanced by their concomitant 
possession of the power and duty of Settled Land Act trustees 
to protect capital in a more positive and direct sense than 
such a power and such a duty is generally vested in a tenant 
for life? The Northumberland case, the learned judge 
went on to observe, does at any rate to some extent relieve 
the tenant for life as such from the obligation of protecting 
capital. The powers ofa tenant for life are essentially fiduciary 
(reference was here made to s. 107 of the Settled Land Act, 
1925); but in a sense his fiduciary position is qualified 
because he is one of the cestwis gue trust, so that he can legiti- 
mately exercise his powers with some, but not of course an 
exclusive, regard for his own interests. But he is always 
liable to be controlled by the settlement trustees, who can 
check him if he is threatening to exercise his powers unfairly : 
see per Cotton, L.J., in Re Whiteley (1886), 33 Ch. D. 347, 350, 
and Ke Hunt’s Settled Estates 1905) 2 Ch. 418 and Re Smith 
1930) Ch. 88. But in the judgment of Vaisey, J.; when, as 
in the case before him, the fiduciary tenant for life powers 
and the equally fiduciary trustee powers and duties are 
vested in the same persons, there must be a limit to the 
freedom of the exercise of the tenant for life powers by those 
persons. 

The upshot of this part of the decision is, I think, that 
the trustees in a case such as this do have a discretion of the 
kind mentioned in the first question of the summons, but that 
it is not an unfettered but a limited discretion. The second 
question the learned judge preferred to answer not by itself 
but together with the first question, by making the following 
declaration : the trustees of the will, notwithstanding para. 23 
of Sched. III to the Act of 1948, had a duty to preserve the 
capital value of the estate in exercising the discretionary 
powers conferred on them by the joint effect of s. 28 of the 
Law of Property Act, 1925, s. 73 (1) (iv) of the Settled Land 
Act, 1925, and s. 96 (1) of the Agricultural Holdings Act, 
1948, and ought not to lay out capital moneys in any manner 


(Vol. 100] 257 


authorised by the joint effect of these sections without 
regard to such duty. 


Nature of trustees’ discretion 

It is no disrespect to the learned judge to say that as a 
guide to other cases this is not very helpful; the manner 
in which the points were put to the court no doubt made it 
extremely difficult to be more precise. But in one respect 
this decision does seem rather deficient, and that is in the 
absence of a closer examination of what seems to me to be a 
vital provision in this kind of case, s. 75 (2) of the Settled 
Land Act. In default of a direction by the tenant for life, 
application by the trustees of capital money must be made 
according to the discretion of the trustees. This seems to be 
an unfettered discretion. The cases cited with the purpose of 
showing that the exercise by a tenant for life of his powers 
as such is subject to an overriding control by the trustees 
of the settlement do not seem to bear on this particular point, 
which is this: if a statute gives what appears to be an 
unfettered discretion to trustees to apportion or allocate 
expenditure as between capital and income, do any of the 
ordinary rules governing the exercise of fiduciary powers 
come into the picture? And, in any case, are all the cases 
relied upon here apposite? The passage cited from 
Re Whiteley is the well known one to the effect that a trustee 
is bound to conduct the business of the trust with the same 
care which an ordinary prudent man of business would take, 
having regard to the interests both in the present and the 
future of those for whom he feels bound to provide. But 
the position is, or may be, different if the trustee has a specific 
power to upset the balance between those presently interested 
and those interested in the future in the trust property, 
e.g., under a specific power to apportion or allocate expenditure, 
and may not the discretion vested in trustees by s. 75 (2) 
be something analogous to that ? If that is so, the position 
of a trustee for sale, which by virtue of s. 28 of the Law of 
Property Act, 1925, partakes both of that of the tenant 
for life and of that of the settlement trustees, is certainly a 
hybrid: on the one hand, trustees for sale have a power in 
the exercise of which personal interests can to some extent 
be consulted ; on the other hand, they have what appears 
to be an absolute discretion. It is unthinkable that the 
first of these powers can be really applicable at all in the 
case of a trustee, for, unlike the tenant for life proper, the 
trustee has no personal interests to consult. * That leaves the 
second which, as I have said, appears to be a power with an 
absolute discretion. 

There is nothing in either of the other cases cited (Re Hunt 
and Re Smith) which throws any light on this particular 
difficulty—the attempt in s. 28 of the Law of Property Act 
to mix the apparently unmixable. The manner in which a 
tenant for life must exercise his powers was one of the 
questions in Re Pelly’s Will Trusts {1955} 3 W.L.R. 696, 
which is now under appeal. Perhaps something may emerge 
in the course of this appeal to clarify what seems to me to be 
a real difficulty in the case under review. “ABC” 





The Queen has approved, on the recommendation of the 
Lord Chancellor, the names of the following for appointment 
to the rank of Queen’s Counsel: RoBEert GorE MICKLETHWAIT, 
GEORGE ARNOLD RINK, OLIVER CHARLES BARNETT, GEORGE 
DREWRY SguipB, GRAHAM RussELL SWANWICK, Guy TRAVERS 
ALDous, JoHN Ramsay WILLIS, EpGAR STEWART Fay, GEORGE 
HaroLp Newsom, PETER STANLEY Price, ROBERT EDGAR 
MEGARRY. 


Mr. RoNALD ErRIc WHITE, magistrates’ clerk of the combined 
areas of Axminster, Crediton, Crockernwell, Cullompton, Honiton 
and Wonford since 1952, has been appointed clerk to the Oxford 
magistrates. 


Mr. Harry MYERS, first assistant to the clerk to the justices 
at Cheltenham and Tewkesbury, has been appointed deputy 
clerk. 
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BUSINESS PREMISES: VALIDITY OF REQUEST 


FOR 


For those who deplore statutory interference with solemn 
agreements, Sidney Bolsom Investment Trust, Lid. v. 
E. Karmios & Co. (London), Lid. |1956) 2 W.L.R. 625 (C.A.) ; 
ante, p. 169, reads like a vindication of the good old common 
law ; for the net result of the proceedings was that tenants 
under a lease to which Pt. II of the Landlord and Tenant 
Act, 1954, became applicable were held liable to deliver up 
possession just when the lease said they would. This 
somewhat unusual position was the effect of their seeking a 
new tenancy but not pursuing the matter in time; if they 
had done nothing at all, it may be that the landlords would 
have been unable to recover possession. A rough analogy 
would be the running out of a batsman attempting to add to 
his score. But a number of issues were raised in the 
proceedings which were, in fact, decided in the tenants’ favour 
at first instance. 

The lease was a seven years’ lease due to expire 24th June, 
1955. It contained express provision entitling the lessees to 
a further seven years’ term “ at a rent to be agreed’; there 
is no express reference to this option in the judgments, but 
I think it worth mentioning for reasons to be discussed later. 
As the term was a fixed one exceeding one year, the Landlord 
and Tenant Act, 1954, s. 26, entitled them to make a 
“request ’’ for a new tenancy “in the prescribed form ”’ 
setting out proposals “‘ as to the property to be comprised in 
the new tenancy . . ., as to the rent to be payable under 
the new tenancy and as to the other terms of the new tenancy.”’ 
On 7th December, 1954, they served an apparent notice of 
request—Form 8—and filled in para. 1, where it calls for a 
commencement date for the new tenancy, “on 25th June, 
1955.”’ Paragraph 3, “‘ Our proposals as to the rent to be 
payable under the new tenancy and as to the other terms of 
the tenancy are”’ being the printed part, they completed by 
adding ‘“‘an annual rent of £200 per annum upon the tevms 
of the current tenancy as set out in the lease dated 
27th September, 1948.”’ 

It seems that soon after serving that notice the horrid 
thought struck them that it said nothing about duration, and 
they then sent off a letter referring to the omission and saying 
that the term sought was the maximum term of fourteen 
years. There is, it may be pointed out, no express reference 
to duration either in s. 26 or in Form 8, and the maximum of 
fourteen years is to be found in s. 33, which covers any new 
tenancy ordered by a court, i.e., whether the initiative be 
taken by the tenant under s. 26 or the tenant makes 
application on receiving a landlord’s notice to terminate 
under s. 25. 

This letter, of course, set the landlords thinking. If they 
had been served with a valid notice, it was up to them to 
serve notice of intended opposition, stating on which of the 
grounds mentioned in s. 30 they would oppose an application 
(s. 26 (6)). If no valid notice had been served, the tenancy 
would continue after Midsummer, 1955, by virtue of s. 24. 
What they did may seem a little weak; there is no 
“prescribed form’’ for such a notice of intended opposition, 
but note 4 to Form 8 faithfully sets out the seven grounds 
provided for in s. 30 (1). The first of these, (a), is “‘ where 
under the current tenancy the tenant had any obligations as 


NEW TENANCY 


respects the repair and maintenance of the holding, that the 
tenant ought not to be granted a new tenancy in view of the 
state of repair of the holding, being a state resulting from the 
tenant’s failure to comply with the said obligations.’’ And 
the landlords’ document, dated 26th January (and thus 
within the two months allowed by s. 26 (6) for notifying 
intended opposition), intimated their intention to oppose on 
the grounds that (1) no valid notice of request had been 
served in the prescribed form; (2) obligations were imposed 
as respects repair and maintenance and a new tenancy ought 
not to be granted in view of the state of repair which had 
resulted from non-compliance. It looks as if the landlords 
were, as it were, wondering at which wicket they should 
aim. 

The tenants did nothing further, and in July the landlords 
issued proceedings for possession. 


The alternatives 

The landlords’ case was: a request for a new tenancy had 
been made but not followed by an application within the four 
months’ time limit of s. 29 (3) ; and by s. 26 (5) the “‘ current 
tenancy ’’ terminated “ immediately before the date specified 
in the request for the beginning of the new tenancy,”’ i.e., 
before 25th June, 1955. 

The tenants’ case was that either (a) they had made no 
valid request at all, or (b) the landlords’ treatment of the 
notice amounted to a “‘rejection’’ thereof as an invalid 
request, so that they could not rely on s. 26 (5), or (c) that it 
was in reliance on that rejection they had not started county 
court proceedings ; consequently, the landlords were estopped 
from alleging that it was in the prescribed form (and had 
therefore effectively determined the tenancy). 

At first instance, Havers, J., admitted parol evidence to 
show that any implication in the tenants’ notice that they 
were asking for a seven years’ term was made under a 
mistake, but held that the letter seeking to cure that mistake 
had not had that effect and that, in the result, no valid 
request had beer’ made at all ; consequently, the old tenancy 
was ‘“‘continued”’ by s. 24. The Court of Appeal took a 
different view. 

The term as a term 

Leases have been called ‘‘ terms ’’ and tenants “‘ termors ” 
because (as witness the Law of Property Act, 1925, s. 1 (1), 
making the only estates in land (a) an estate in fee simple 
absolute in possession ; (b) a term of years absolute) limited 
duration is not just a feature ; it is he essential distinguishing 
characteristic of the relationship of landlord and _ tenant. 
Approaching the question from this angle, one might well 
conclude that duration was no more a term of tenancy than 
is a contract to marry a term of a marriage settlement. 
Consequently, that the tenants in Sidney Bolsom Investment 
Trust, Ltd. v. E. Karmios & Co. (London), Ltd. were entitled 
to throw over their own request, as Denning, L.J., put it. 

But the position is that while s. 26 and Form 8 make no 


“c 


specific reference to duration, a tenancy must have a duration, | 
and when s. 35 (following sections dealing with property t0 | 


be comprised in new tenancy, maximum duration of new 
tenancy fourteen years, and rent under new tenancy) provides 
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for “Other terms of new tenancy”’ which “ other terms’ 
are to be such as may be agreed or in default of agreement 
may be determined by the court, “ and in determining those 
terms the court shall have regard to the terms of the current 
tenancy and to all relevant circumstances’”’ then, it was 
held, those other terms must include “‘ the term as to the 
duration of the tenancy.’’ And on this basis, it was held 
that when s. 26 (3) obliges the requesting tenant to set out 
his ‘‘ proposals as to the property to be comprised in the new 
tenancy . . . as to the rent to be payable under the new 
tenancy and as to the other terms of the new tenancy ”’ those 
“other terms’”’ include the duration. Harman, J., when 
driven to this conclusion, was particularly critical of the 
draftsmanship ; at first sight it had seemed to him that the 
length of the term of years need not be mentioned at all. 


The implication 

The proposition “if no duration be indicated, there is no 
valid request ’’ would have saved the tenants ; but, examining 
the language used and the circumstances, the court concluded 
that their ‘‘and as to the other terms of the new tenancy 
an annual rent of £200 per annum upon f¢he terms of the 
current tenancy ”’ impliedly asked for a new tenancy of the 
same duration as the old one, seven years. 

The fact that the old tenancy contained an option for a 
further seven years’ term at rent to be agreed (whatever 
that may mean: there does not appear to have been any 
provision for arbitration, as in Daly v. Duggan (1839), 
1 Ir. Eq. 311) does not seem to have played any part in 
the decision on this point, but one would have thought that 
the existence of that option might have strengthened the 
landlords’ belief that the request was for a seven years’ term. 
Indeed, if the option had not mentioned any period for a 
new lease at all, the implication would have been that it 
conferred a right to a term of the same duration: Lewts v. 
Stephenson (1898), 67 L.J.0.B. 296. On the other hand, it 
could be argued that the receipt of a prescribed form under 
Pt. II of the Landlord and Tenant Act, 1954, would prevent 
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any such associations from influencing the thoughts of the 
recipient. 
The mistake 

The evidence that the tenants had really wanted a fourteen 
years’ term had been admitted on the ground that a request 
was not a contractual document. This ruling came in for a 
good deal of criticism. The evidence was, according to 
Harman, J., not only inadmissible but irrelevant: a man’s 
request for a term of seven years does not become less his 
request because he did it by mistake. The letter of 
23rd December, Morris, L.J., said, did not even purport to 
withdraw the previous request. And a request is, Denning, 
L.J., stated with emphasis, a formal document with specific 
legal consequences; the general principle by which parol 
evidence could not be admitted to add to, vary or contradict 
(I think “‘contract’’ must be a misprint) the terms of a 
written document applied. 


The estoppel point 

The plea that the tenants had refrained from taking 
proceedings (the necessary application) on the strength of 
the landlords’ allegation that no valid request had _ been 
made failed because, as Denning, L.J. (who is known readily 
to detect any attempt to “have it both ways”’) said, to 
have the effect contended for the representation must have 
been intended to be acted upon. There was no “ invitation” 
to take a particular course: all the tenants were told was 
that if they made the application, the point that no valid 
request existed would be taken. 

Characterising the point as a ground on which the applica- 
tion would be opposed might perhaps be considered erroneous, 
but there is no “‘ prescribed form ’’ and the notification could 
be read as a plea in the alternative: if (which is denied) a 
request has been made, we will oppose it on ground (a). 

It seems another case of legislation producing unexpected 
results. Tenants, whom the Act was designed to protect, 
lost all protection as a consequence of their seeking to improve 


R. B. 


their position. 





LAW SOCIETY PRIZES 


The Special Prizes open to candidates at the Honours Examina- 
tions, Final Examinations, and Intermediate Examinations of 
The Law Society held in 1955 have been awarded as 
follows :— 

The Scott Scholarship : lan Stobbs Stephenson, B.A., LL.B. 

Cantab. 

The Brodevip Prize for Real Property and Conveyancing : 

Cyril John Hanbury Park, B.A., LL.B. Cantab. 

The Clabon Prize: David Spence Corder, B.A., LL.B. 

Cantab. 

The Robert Innes Prize : George Haughton Jackson Bovell, 

B.A. Oxon. 

The Maurice Nordon Prize : 

Bristol. 

The Local Government Prize: 

B.A., LL.B. Cantab. 

The John Marshall Prize: 

Liverpool. 

The Justices’ Clerks’ Society’s Prize: Anthony Roger Rickard, 

BA. BSL. Oxon. 

The Cecil Karuth Prize : Antony John Giles. 
The Samuel Herbert Easterbrook Prize : 

Russell. 

The Geoffrey Howard-Watson Prize: Vivian Ernest Barton 
and John David Cowburn. 
The Reginald Pilkington Prize: 


John Edward Adams, LL.B. 


[an Stobbs Stephenson, 


John Essery Ellis, LL.B. 


David Wallace 


The examiners reported 


that there was no candidate qualified for this prize. 


LocaL PRIZES 

The Atkinson Conveyancing Prize for Liverpool or Preston 
Students: John Essery Ellis, LL.B. Liverpool. 

The Rupert Bremner Medal for Liverpool Students : Thomas 
James Arkwright, LL.B. Liverpool. 

The Timpron Martin Prize for Liverpool Students ; Thomas 
James Arkwright, LL.B. Liverpool. 

The Birmingham Law Society's Gold Medal ;: Gordon William 
Quance, LL.M., Birmingham. 

The Birmingham Law Society’s Bronze Medal: 
Paul Chetwynd Hayes, LL.B. Birmingham. 

The City of London Solicitors’ Company's Prize : Rosalind 
Margaret Bax, B.A. Oxon. 


Michael 


The City of London Solicitors’ Company's Grotius Prize: 
Derek Mendes da Costa. 

The Frederic Drinkwater Prize: Albert Collins. 

The Sir George Fowler Prize: David Michael Crocker, 


LL:B. Bristol. 
The Stephen Heelis Gold Medal for Manchester and Salford 
Students : Samuel Mocton, LL.B. Manchester. 


The Mellersh Prize: Christopher Lewis Richard Ingram, 
B.A. Cantab. 

The Newcastle-upon-Tyne Prize : Michael Vincent Edwards, 
LL.B. Durham. 

The Wakefield and Bradford Prize : 
LL.B. Leeds. 

The Render Prize : Henry Bryden Parker. 

The William Hutton Prize: An announcement will be made 
in due course concerning the award of this prize. 

The Alfred Syrett Prize: Brian William Turner. 


Brian Burgoyne Firth, 
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HERE AND THERE 


CONFIDENTIAL INFORMATION 


AtmosT all women and quite a lot of men class their ages 
as confidential information concerning only themselves. 
It is an old and trite saying that a woman is as old as she 
looks and a man is as old as he feels. Nelson at the time of 
Trafalgar still had the physique of a young man. Ninon de 
Lenclos at seventy was still as attractive as women of half 
her years. Cruickshank, the artist, at the vigorous end of 
his long life was said to look as if he had once been very old 
but had got over it. Faust, of course, made an even more 
spectacular recovery under skilled treatment, while 
Cagliostro and the Wandering Jew, with centuries behind 
them, were just as good as new. With human beings, as 
with buildings, the calendar is not an absolutely reliable 
criterion. For durability one would still back Stonehenge 
against the newest council house. All the same, the mind 
gives an involuntary start of surprise when this well- 
established principle is applied to the egg. An egg is as 
old as it looks, or, alternatively, as old as it feels? That, 
at any rate, was the proposition confidently propounded at 
the public inquiry into the proposal to establish an Egg 
Marketing Board, a vast trading empire with a turnover of 
between £100 million and £200 million a year. It is appro- 
priate enough that the laying of this great auk’s egg of a 
scheme in the public’s nest should have occupied so many 
of the weeks leading up to the Easter festival. The promoters 
of proposals of that description hardly ever evince so fine 
i sense of the ancient rhythms of the popular year, although 
| understand that the Royal Commission on the Nationalisa- 
tion of Hearths, Chimneys and Fireplaces (forecasting a 
more vigorous series of measures of smoke abatement) plans 
to issue its report next Christmas Eve. 


ESPIONAGE 


Ine trouble (from the administrative point of view) is that 
the housewife is beginning to take a somewhat impertinent 
interest in the Odyssey of the egg before it alights, an 
experienced but somewhat exhausted traveller, in the egg-cup 
wm her breakfast table. She may scorn the foreign yolk 
which, in any view, would not talk the same language as 
che does, but with the English egg she feels she could settle 
down to a nice cosy little chat. She justly suspects that all 
too often the récit de voyage would take longer than a normal 
breakfast time to relate. If a shop egg kept a diary of its 
adventures while it was waiting for collection, being collected, 
transported, graded, stored, distributed and sold as “ fresh ”’ 
after an eventful life of six or eight weeks, there would be 
precious little room left on its shell. It was during the 
cross-examination of the chairman of the joint committee 
of the National Farmers’ Union, who are promoting the 
scheme, that the question was raised, with the suggestion 
that eggs might be stamped with a code date. The answer 
fom the witness was that this would be “ inappropriate.”’ 
But, persisted counsel, would it not prevent wholesalers 


from holding eggs for some weeks and then selling them as 
fresh ? This question the witness neatly parried with the 
proposition that the material factor is the condition of the 
egg, not the period over which it has been kept. But counsel 
still insisted: ‘‘ What harm would such a stamp do? ”’ 
And the answer to that was: ‘‘ Housewives would tend to 


judge the age of an egg from the date stamp.’’ Every 
sensible person will realise how unjust that would be. What 


does it matter if an egg was laid ten, twenty, thirty, forty, 
fifty years ago, so long as it is still young in heart, and feels 
younger than a chicken. Nor was the witness reassured 
by the suggestion of Mr. George Baker, Q.C., the commissioner 
conducting the inquiry, that a code date would veil from the 
uninterested housewife the egg’s actual birthday. House- 
wives might find out what the code meant, he replied, and 
the commissioner added: ‘‘ They would be very suspicious 
of your home-produced eggs if you started to change the 
code of the date as soon as they found out what it meant.” 
The possibilities of espionage and counter-espionage among 
the nesting boxes are infinite. Apprentice spies, with their 
eye on the plum jobs investigating atomic research, would 
prove their mettle in the packing stations. The shady little 
betting-slip men, who will be out of work when the betting 
shops open, would find congenial employment keeping the 
customers au courant of the latest twists and turns and 
evasive hieroglyphics of the hunted Egg Marketing Board 
The Hunting of the Snark wouldn’t be in it. 


CHAIRMAN ELECT 
In the course of the inquiry, counsel asked: Where was the 
great tycoon who was going to run the enormous organisation 
proposed ? With great respect, may we suggest Humpty 
Dumpty? He has the right physique for the appointment 
and the right shape of mind, too, and he has the requisite 
degree of high confidence that no evil consequences would 
ensue if he did fall down on thé job. “‘ ‘Why, if ever I did 
fall off—which there’s no chance of—but 7f I did ’—here he 
pursed up his lips and looked so solemn and grand that 
Alice could hardly help laughing. ‘Jf I did fall,’ he went on 
‘the King has promised me—ah ! you may turn pale if you 
like! You didn’t think I was going to say that, did you?’ ”’ 
Oh yes, Humpty Dumpty would be all righf, as safe as 
African ground nuts, assured of State support. He has 
another qualification, too, a way of controlling age. When 
Alice (who might well stand for the confused British house- 
wife) told him her age: ‘‘ ‘Seven years and six months! ' 
Humpty Dumpty repeated thoughtfully. ‘An uncomfor- 
table sort of age. Now if you asked my advice, I’d have 
said leave off at seven. With proper assistance you 
might have left off at seven.’ Of course, of course, you 
musn’t judge an egg from the date stamp; the material 
factor is the condition of the egg. Tell it to leave off growing 
any older at seven days or seven weeks and, with proper 
assistance, it will leave off. Humpty Dumpty’s got the 
“know how.”’ If we do have a Board, he must be Chairman. 
RICHARD ROE. 





Mr. A. D. Bonn, assistant solicitor, Crewe, has been appointed 
deputy town clerk, Boston. 

Mr. Davip HAtt, senior assistant solicitor to Reading 
Corporation and deputy Clerk of the Peace for the borough, has 

€n appointed deputy town clerk, Stafford, in succession to 
Mr. R. B. Goldsbrough, who is entering private practice. 


Mr. E. P. E. HuGueEs, solicitor, of Cardiff, has been appointed 
assistant solicitor to Chelmsford Borough Council in succession 
to Mr. W. C. F. GopsELLt, who has been appointed clerk to 
Alton Urban District Council. 

Mr. I. P. LLEWELLYN JoNnEs has been appointed clerk to the 
Lynton magistrates in succession to Mr, J. H. L. Brewer. 
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NOTES OF CASES 


These Notes of Cases 


are published by arrangement 


with the Incorporated 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible, the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


NEGLIGENCE: MASTER AND SERVANT: MOTOR CAR 
ACCIDENT: VICARIOUS LIABILITY OF MASTER 
The Trust Co., Ltd. v. de Silva 
Lord Oaksey, Lord Tucker, Lord Cohen, Lord Keith of Avonholm, 
Mr. L. M. D. de Silva. 19th March, 1956 

Appeal from the Supreme Court of Ceylon. 

The appellant, The Trust Co., Ltd., transacted insurance 
business in Ceylon. Some of its business came through canvassers 
who were paid commission but no salary. The appellant 
employed three “field officers’’ or “field organisers,’’ who 
were paid a salary of about Rs.100 a month, and an overriding 
commission on business introduced through them; and their 
duties were to supervise and control the canvassers and to assist 
them to bring in business. It was left to the canvasser or field 
officer to select the doctor and make the necessary arrangements 
for medical examinations in the case of proposals for life insurance. 
In the present case, the respondent, Dr. T. H. I. de Silva, who 
was selected by one Holsingher, a canvasser, to examine pro- 
ponents for him at Jaffna, 248 miles from Colombo, went for that 
purpose in a motor car belonging to a field officer, Perera, who 
had engaged Holsingher. ‘The car had been supplied to Perera 
by the company under a hire-purchase agreement, under which 
Perera agreed to pay to the appellant Rs.200 a month until the 
full purchase price had been paid. On the journey to Jaffna 
there were present in the car, Dr. de Silva, Holsingher, Perera 
and a paid driver. The car, at a time when it was being driven 
by Holsingher, ran off the road and crashed into a tree, causing 
injuries to Dr. de Silva, who brought the action out of which 
this appeal arose, claiming Rs.50,000 damages from the appellant 
company. The District Court of Colombo dismissed the action, 
but on appeal that judgment was set aside by the Supreme Court 
of Ceylon, who entered judgment for Dr. de Silva for Rs.50,000. 
The company appealed. 

Lorp Tucker, giving the judgment, said that their lordships 
considered it was clear that Perera was a servant of the appellant 
company and that, in making this journey in the car which had 
been supplied to him for the purpose of carrying out his duties, 
he was acting in the course of and for the purposes of his employ- 
ment (see Canadian Pacific Railway Company v. Lockhart (1942) 
A.C. 591). Accordingly, if the accident had happened while 
he was actually driving, there could be no doubt that the company 
would have been liable. Could it escape liability because 
Holsingher was at the wheel at the moment of accident ? Their 
lordships were of opinion that that question must be answered in 
the negative. It was now well settled that the person in control 
of a carriage or motor vehicle—though not actually driving— 
was liable for the negligence of the driver over whom he had 
the right to exercise control (see Wheatley v. Patrick (1837), 
2M. & W. 650; Samson v. Aitchison [1912] A.C. 844, and 
Reichardt v. Shard (1914), 31 T.L.R. 24). Perera was at all times 
in control of this car. He was exercising that control as a servant 
of the company on its behalf. Any consequential liability 
attaching to him was a liability of the company. Their lordships 
would humbly advise Her Majesty that this appeal should be 
dismissed. The appellant company must pay the respondent’s 
costs of the appeal. 

APPEARANCES: Neil Lawson, Q.C., and R. K. Handoo (Edwin 
Coe & Calder Woods); Siv Frank Soskice, Q.C., Phineas Quass, 
Q.C., and Sivimevan Amervasinghe (T. L. Wilson & Co.). 

(Reported by Cuarves CLayron, Esq., Barrister-at-Law] [1 W.L.R. 376 


Court of Appeal 


INCOME TAX: UNITED KINGDOM COMPANY AGENT 
OF NON-RESIDENT FOREIGN COMPANY TRADING HERE 
Firestone Tyre and Rubber Co., Ltd. v. Lewellin (Inspector 

of Taxes) 
Lord Evershed, M.R., Jenkins and Birkett, L.J J. 
13th February, 1956 


Appeal from Harman, J. 


A company registered in the United Kingdom was assessed 
to income tax on the profits of its business of branded tyre 
manufacturers within the United Kingdom. In addition, it was 
assessed on the profits of the trade of marketing the branded 
tyres carried on with customers on the Continent of Europe. 
This additional assessment was made on the footing that the 
company was itself carrying on that trade or, alternatively, that 
a foreign non-resident company of the same name, which owned 
all the shares in the United Kingdom company, was (a) itself 
carrying on the trade within the United Kingdom of selling 
the tyres outside the United Kingdom, or (b) was carrying on 
that trade through the agency of the United Kingdom company. 
The foreign company had made agreements relating to the sale 
of its branded products with distributors on the Continent of 
Europe, giving them lists of the suppliers from whom they might 
order the goods. The United Kingdom company was an 
authorised supplier. By agreement between the foreign company 
and the United Kingdom company, the latter was authorised 
to fulfil orders received from distributors. A subsequent agree- 
ment made between the foreign company and the United 
Kingdom company ostensibly altered this, the United Kingdom 
company agreeing to fulfil all orders obtained by the foreign 
company in Europe or elsewhere as and when requested by the 
foreign company, to forward the goods ordered to the purchaser 
and to give instructions as to payment as requested by the foreign 
company. In practice, however, the United Kingdom company 
continued to fulfil orders received direct from the authorised 
distributors, normally without further intervention by the 
foreign company. Delivery of the goods was f.a.s. and payment 
was in each case effected in the United Kingdom. The United 
Kingdom company retained out of the payments received the 
cost price plus 5 per cent. and remitted the balance to the foreign 
company (or when that became impossible owing to war-time 
currency restrictions, it credited the sums held on behalf of the 
foreign company to a separate account in its books). The foreign 
company was supplied with details of each order effected. The 
Special Commissioners held that the foreign company was 
exercising a trade in the United Kingdom through the agency of 
the United Kingdom company. On appeal, Harman, J., affirmed 
that conclusion, holding that the United Kingdom company was 
properly assessed as the regular agent of the foreign company. 
The United Kingdom company appealed. 

Lorp EvERSHED, M.R., said that on the acceptance by the 
United Kingdom company of each order received from a 
distributor there came into existence a contract of sale made in 
the United Kingdom between the United Kingdom company 
and the distributor. Each such contract was an_ incident, 
deliberately contrived, of the business of the foreign company 
of marketing and distributing the branded products in the 
United Kingdom ,by means of the United Kingdom company. 
That company was a separate legal entity and not a mere 
emanation of the foreign company; it was, however, wholly 
controlled by the foreign company, both in manufacturing the 
branded articles and in selling them to the customers of the 
foreign company on terms fixed by that company, the profits, 
less costs and a specified percentage, going to the foreign 
company. Weiss, Biheller & Brooks, Ltd. v. Farmer 1923] 
1 K.B. 226 supported the view that the fact that the English 
company, when it sold particular goods, sold them as a principal 
to the customers did not negative a proposition that the parent 
company, from whom the goods in some sense emanated, might not 
equally have been exercising a trade within the United Kingdom. 
The trade carried on by the foreign company within the United 
Kingdom had to be carried on through an agent as the company 
was not itself here nor had it any branch or offices. On the 
facts it was clear that the United Kingdom company was acting 
as the authorised regular agent. His lordship also referred to 
Maclaine & Co. v. Eccott (1924-1926), 10 Tax Cas. 481, and 
F. L. Smidth & Co. v. Greenwood {1921} 3 K.B. 583. 

Jenkins and Birkett, L.JJ., agreed. Appeal dismissed. 


APPEARANCES: Sir James Millard Tucker, Q.C., and G. 6. 
Honeyman, Q.C. (Lovell, White & King) ; Sir Frank Soskice, Q.C, 
and Sir Reginald Hills (Solicitor of Inland Revenue). 

{Reported by Miss E. Dancerrigp, Barrister-at-L iw) 


[1 W.L.R. 382 | 
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' which her condoned adultery would not be a bar. 
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HUSBAND AND WIFE: MAINTENANCE: CONDONATION 
OF WIFE’S ADULTERY. NO BAR TO DISCHARGE OF 
MAINTENANCE ORDER 
Marczuk v. Marczuk 
Singleton, Hodson and Romer, L.JJ. 6th March, 1956 


Appeal from the Probate, Divorce and Admiralty Division 
([1956] 2 W.L.R. 1; ante, p. 15). 


The Summary Jurisdiction (Married Women) Act, 1895, 
provides by s. 6: ‘‘ No order shall be made under this Act on 
the application of a married woman if it shall be proved that 
such married woman has committed an act of adultery : Provided 
that the husband has not condoned, or connived at, or by his 
wilful neglect or misconduct conduced to such act of adultery.”’ 
Section 7, which contains provisions for the alteration, variation 
or discharge of a maintenance order, provides that: “If any 
married woman upon whose application an order shall have been 
made under this Act . . . shall voluntarily resume cohabitation 
with her husband, or shall commit an act of adultery, such order 
shall upon proof thereof be discharged.’’ A wife left her husband 
and, in September, 1954, obtained a justices’ order. Between 
November, 1954, and March, 1955, the wife visited the husband, 
more or less regularly, to obtain payments under the order, 
and on many such occasions sexual intercourse took place, the wife 
thereafter returning to her own home. On 8th May, 1955, after 
the husband had observed certain conduct of the wife from which 
the court subsequently inferred that she had committed adultery, 
the wife visited the husband and sexual intercourse took place. 
In June, 1955, the justices revoked the wife’s order on the ground 
of her adultery on 8th May, 1955. From this order the wife 
appealed, and a Divisional Court of the Probate, Divorce and 
Admiralty Division held that (1) the act of sexual intercourse on 
8th May, 1955, was conclusive as to the husband’s condonation 
of the wife’s adultery ; (2) although the words of the proviso 
to s. 6 could not legitimately be imported into the provisions 
of s. 7 of the Act, under which the wife’s order had been revoked, 
nevertheless by common law, by ecclesiastical law and by statute 
law relating to matrimonial causes, a husband was barred from 
teliance upon adultery which he had condoned. The words 
“an act of adultery ” in s. 7, which was part of a code which had 
been said, however loosely, to be the statutory equivalent of 
the common-law right of a wife to pledge her husband’s credit 
for necessaries, must, therefore, be qualified as meaning an act 
of adultery upon which the husband was entitled to rely and he 
could not rely on adultery which had been condoned ; the wife’s 
order, therefore, had been wrongly discharged and the appeal 
must be allowed. The husband appealed. 


SINGLETON, L.J., said that the husband’s contention was that 
the order must be discharged on proof of an act of adultery. 
The wife’s contention was that the concluding words of s. 7 should 
tead “‘ or shall commit an act of adultery on which the husband 
is entitled to vely.”” The court below had held in favour of the 
wife, though they accepted that in view of Ruther v. Ruther 
[1903] 2 K.B. 270 it was not legitimate to import the words of 
the proviso to s. 6 into s. 7. What must be considered was 
the contrasted wording of the two sections. The Act of 1895 
was an amending Act, and substituted the words “ shall be 
discharged” for the words ‘‘ may be discharged’’ in earlier 
Acts; it might well have been the policy of the Legislature to 
encourage chastity on the part of a wife ; the question was whether 
the wife had committed adultery, not whether she had done 
something which in other proceedings would be a matrimonial 
offence. The word “adultery” in s. 7 should be given its 
ordinary meaning without additional words. The wife was not 
left without protection; she could apply for another order to 
The decision 
below in the present case was in conflict with Abson v. Abson 
(1952) P. 55 and Ruther v. Ruther, supra, and the appeal should 
be allowed. 


Romer, L.J., agreed. 

Hopson, L.J., dissenting, agreed that the proviso to s. 6 could 
not be read into s. 7, but held that ‘‘ adultery ’’ in s. 7 could 
only mean adultery on which the husband could rely. Appeal 
allowed. 

APPEARANCES: P. Goodenday (Lucien A. Isaacs & Maxwell 
Simon, for Arthur Goldberg, Paignton); G. R. King Anningson 
(Evelyn Jones & Co., for Gowman, Easterbrook & Co., Paignton). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 849 
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Chancery Division 


COMPANY: WINDING UP: PETITION BY TRUSTEE IN 
BANKRUPTCY OF SHAREHOLDER 


In re H. L. Bolton Engineering Co., Ltd. 


Wynn Parry, J. 13th March, 1956 

Petition. 

The Companies Act, 1948, provides by s. 224 (1) that an 
application to wind up a company shall be by petition presented 
either by the company, or a creditor, or a contributory or by 
all or any such, provided that a contributory shall not be entitled 
to present a petition unless (zvfer alia) he has been a registered 
shareholder for six months. By s. 216: ‘If a contributory 
becomes bankrupt, either before or after he has been placed 
on the list of contributories,—(a) his trustee in bankruptcy shall 
represent him for the all purposes of the winding-up, and shall 
be a contributory accordingly ...’’ The trustee in bankruptcy 
of a shareholder in a limited company presented a petition for 
the compulsory winding-up of the company. The company 
had not acceded to the trustee’s request to be registered as the 
holder of the shares held by the bankrupt, and objected to the 
making of the winding-up order on the ground that the trustee 
had no locus standi to present the petition. 


Wynn Parry, J., said that, prima facie, s. 224 appeared to 
provide an exhaustive list of those entitled to present a petition. 
It was contended for the petitioner that the omission of a trustee 
in bankruptcy from s. 224 was deliberate, as the right to present 
a petition had already been conferred on a trustee by s. 216, 
in that the words “‘ shall represent him for all purposes of the 
winding-up ”’ must include the right to present a petition. That 
construction could not be accepted. First, it would be an odd 
method of drafting to omit a class from s. 224 because that 
class was entitled by implication under s. 216. Secondly, the 
phrase ‘‘ either before or after he has been placed on the list of 
contributories ’’ pointed to a period of time when a winding-up 
was in existence. Thirdly, the trustee was to represent the 
bankrupt for the purposes of the winding-up, not a winding-up. 
Fourthly, if the shareholder in a going concern became bankrupt, 
he did not cease to be a member, and it was he and not his trustee 
who was the contributory. The vital point was the event of 
the winding-up. Until then, unless he obtained registration in 
his own name, a trustee had no locus standi to present a petition. 
Petition dismissed. 

APPEARANCES: C. A. Settle (Tarry, Sherlock & King) ; 
R. W. Jennings, Q.C., and N. S. Warren (Stafford Clark & Co., 
for Faber & Co., Birmingham). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 844 


Queen’s Bench Division 


MENTAL DEFICIENCY: REMOVAL OF MENTAL 
DEFICIENT FROM POOR LAW TO MENTAL INSTITUTION : 
“FOUND NEGLECTED”’: HABEAS CORPUS: POWER OF 
COURT TO EXAMINE TRUTH OF FACTS SET OUT IN 

RETURN 
R. v. Board of Control and Others; ex parte Rutty . 
Lord Goddard, C.J., Hilbery and Devlin, JJ. 
9th March, 1956 

Application for habeas corpus. 

The Mental Deficiency Act, 1913, provides by s. 2: “‘(1) A 
person who is a defective may be dealt with under this Act by 
being sent to or placed in an institution for defectives ... (b) if... 
he is a person (i) who is found neglected, abandoned, or without 
visible means of support or cruelly treated ...’’ The applicant, 
a border-line high grade mental defective, was brought up in a 
poor law institution. After leaving school she worked there, 
where she was provided for but was given no special training. 
Once she attained the age of seventeen there was no power to 
detain her and as it was feared she was about to depart she was 
removed to a mental institution under “ a place of safety ’’ order 
made on the ground that she was “ found neglected.’”’ Subse- 
quently a petition was presented by the supervising officer of the 
county council to a magistrate acting as the judicial authority 
under the Mental Deficiency Acts, 1913 to 1927, asking for a 
reception order so that she could be detained in an institution for 
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defectives. The magistrate found that the applicant was a 
defective within the meaning of the Acts, being a feeble minded 
person and that she was subject to be dealt with under the Acts 
by reason of her being found neglected, and he accordingly made 
a reception order. The applicant applied for a writ of habeas 
corpus alleging that the reception order was ultra vires the Act 
of 1913 because at the time when the order was made she was not 
a person subject to the Act who could be dealt with on such a 
petition. 

Hirsery, J., delivering the first judgment, said that the 
question was whether the magistrate could properly find that the 
applicant had been “‘ found neglected,” in accordance with the 
proper construction of those words in the Act; unless there 
was evidence on which he could so find, she was not amenable to 
the jurisdiction conferred by the Act. The court did not sit as 
a court of appeal, and did not re-hear matters to be decided 
by the magistrate ; it would, however, admit affidavit evidence to 
decide whether there was any evidence to justify the finding 
below (see R. v. Judge Radcliffe; ex parte Oxfordshire C.C. 
[1915] 3 K.B. 418). The magistrate had before him an affidavit 
by a county council official that the applicant had been ‘‘ found 
neglected ’’, but that was a mere assertion; the inquiry was 
a judicial inquiry and involved the duty to decide whether 
the circumstances of the person concerned were such that on the 
proper construction of the words she ought to be found to come 
within them. It was argued for the Board that the applicant, 
as a mental defective, required special care, and as she was in an 
institution which provided no more than the primary wants of an 
ordinary human being, she was rightly to be regarded as “‘ found 
neglected.’’ Such an interpretation of the words could not be 
accepted ; in a context containing the expressions “‘ abandoned ” 
and “ cruelly treated,” ‘‘ neglected ”’ must at least mean physically 
suffering from a lack of essentials through want of reasonable care. 
There was no evidence on which the magistrate could find as he 
did, and the applicant must be discharged. 


Lorp Gopparp, C.J., agreeing, said that the magistrate’s 
duty was not only to have two medical certificates before him 
but to hold an inquiry, see the alleged defective, and call such 
evidence as he might require. 


Devin, J., agreed. Application allowed. 


APPEARANCES: J. F. Platts-Mills ; Mrs. E. Underhill (Robert 
K. George) ; Rodger Winn (Solicitor, Ministry of Iealth); V. G. 
Hines (W. J. Piper, Chelmsford). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 822 


Probate, Divorce and Admiralty Division 


DIVORCE: DESERTION: RESPONDENT A VOLUNTARY 
PATIENT: INTENTION TO DESERT: JUST CAUSE FOR 
REMAINING APART 


Clark v. Clark (by her Guardian) 
Barnard, J. 6th March, 1956 


Defended petition for divorce by husband on the ground of 
desertion. 

The parties were married in August, 1939, when the husband 
was in the Army, and they never really had a matrimonial 
home. They lived occasionally, when the husband had a leave, 
with the wife’s parents, who had a home near Liverpool ; and 
occasionally she went to wherever he happened to be stationed. 
In October, 1942, the wife had a child who died soon afterwards ; 
the loss of the child seriously affected her mental health, and she 
was admitted as a voluntary patient to a mental hospital in 
Liverpool in June, 1943. There she remained. The husband 
was released from the Army in February, 1946, and returned to 
Liverpool, staying there until June, 1948. During that time 
he never once visited his wife, nor went to the hospital to make 
personal inquiries about her. In June, 1948, he went to London. 
In May, 1952, the husband consulted a Citizen’s Advice Bureau in 
regard to his marriage ; it appeared that he was not sure where 
the wife then was. In a letter to the mental hospital he later 


said that he would try to plan a return to her, would save money 
for a home, and would try to visit Liverpool on his holidays ; 
but he never in fact made any attempt to see his wife and there was 
no evidence that the wife ever knew of the husband having any 
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home in London or anywhere else where he was ready to receive 
her. The medical superintendent informed the husband that 
on Ist August, 1952, the wife wished to stay in hospital and did 
not want to go to her husband, and had not wanted to go to him 
inthe past. She had informed the medical inspector in December, 
1951, that she did not wish to go home. The court found upon 
the medical evidence that the wife had a mind which was capable 
of forming an intention to desert. The effect of the medical 
evidence was that if the wife had sought the advice of the medical 
superintendent he would not have advised her to go out from the 
mental hospital unless he felt satisfied that she was going to 
a home where she could be properly looked after. In July, 
1954, the husband presented a petition for divorce on the ground 
of desertion ; and asked for the discretion of the court in respect 
of adultery with one woman in 1946, and with another woman 
shortly after the correspondence of 1952. 


BARNARD, J., said that the original separation, when the wife 
went to the hospital in 1943, had in the circumstances amounted 
to a consent to separate. Had anything happened since to alter 
the nature of the separation? The case was clearly to be 
distinguished from Keeley v. Keeley [1952] 2 T.L.R. 756, where the 
husband wanted the wife home; there was no such evidence 
in the present case, and the only evidence had been that the wife 
had said that she did not want to go home to her husband. 
The husband had not in any case upon the evidence established 
a three-year period of desertion prior to his petition. Further, 
although he had said in a letter that he was going to save money 
and get her a home, he had done nothing of the sort. It might 
not have been his fault. As far as known there never was a 
home to offer the wife, and even if there had been a home she 
was the wife of an ordinary working man and there was no evidence 
that the husband had found anyone who was prepared to give 
him a home and look after his wife when he was out. The 
medical superintendent had made it perfectly clear that she 
was not fit to run a home and look after her husband, and therefore 
on the facts he (his lordship) would be prepared to say also that 
there was just cause, which would also defeat the charge of 
desertion. Petition dismissed. 


APPEARANCES: David Weitzman, Q.C., and John Hazan 
(Harewood & Co.) ; Stuart Horner (The Official Solicitor). 


(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 345 


Court of Criminal Appeal 
DRIVING DISQUALIFICATION: NO POWER TO VARY 
R. v. Cottrell (No. 2) 
Lord Goddard, C.J., Hilbery and Byrne, JJ. 
12th March, 1956 


Application for extension of time for leave to appeal against 
sentence. 


On 12th July, 1954, the applicant pleaded guilty at Swansea 
Assizes to a charge of dangerous driving arising out of an accident 
which occurred when he was driving a motor lorry and which 
involved the death of a bystander. Glyn-Jones, J., imposed a 
fine of £50, and went on to say that, if he applied after the 
expiration of twelve months to have the disqualification removed 
as far as motor cycles were concerned, he thought that it would 
be a proper case for indulgence to be shown. On 16th November, 
1955, the applicant applied at Cardiff Assizes under s. 7 (3) ol 
the Road Traffic Act, 1930, for variation of the disqualification. 
McNair, J. ((1956] 1 W.L.R. 70; ante, p. 55), held that under 
s. 7 (3) of the Act of 1930 the court had no power to vary 4 
disqualification, but could only remove it or refuse the application 
and .that, although the facts would justify the exercise of a 
discretion to vary the disqualification in the manner sought, 
they did not justify its removal, and accordingly he refused the 
application. The applicant now applied for extension of time 
for leave to appeal against sentence. 


Lorp Gopparp, C.J., said that the court thought that 
McNair, J., was quite right in deciding that he had no power 
to vary the disqualification. This was a point to which the 
Minister’s attention might well be drawn as there was a Road 
Traffic Bill before Parliament. It might be useful to have 4 
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Act, 1930, but might also have power to vary a disqualification. 
Glyn-Jones, J., had obviously meant that he did not wish the 
disqualification with regard to a motor cycle to remain in force 
for the full five years. It would be hard on the applicant if a 
more serious punishment was put upon him than was intended 
by the judge, and the court could not help taking notice of the 
fact that he had been disqualified for over a year from driving 
his motor cycle. It was a strong thing to do, but the court 


IN WESTMINSTER 


ROYAL ASSENT 


The following Bills received the Royal Assent on 28th March :— 


Archdeacon Johnson’s Almshouse Charity (Oakham 
Uppingham) Scheme Confirmation. 

Baptist Chapel and Other Charities (Totnes and Tuckenhay) 
Scheme Confirmation. 

Consolidated Fund. 

Criminal Justice Administration. 

Gloucestershire County Council. 

Greenock Burgh Extension &c. Order Confirmation. 

Housing Subsidies. 

Leigh Almshouse, Stoneleigh, and Other Charities Scheme 
Confirmation. 

Local Authorities (Expenses). 

Ministry of Housing and Local Government Provisional Order 
Confirmation (Colne Valley Sewerage Board). 

Swansea Corporation (Fairwood Common). 

Validation of Elections (Northern Ireland). 

Willoughby de Broke Estate. 


and 


HOUSE OF LORDS 


A. PROGRESS OF BILLS 
Read First Time :— 
Sugar Bill [H.C.] [28th March. 
Teachers (Superannuation) Bill [H.C.] {27th March. 





Read Third Time : 
North-East Surrey Crematorium Board Bill [H.L.] 


[28th March. 
Pontypool and District Water Bill [H.L.] [28th March. 
Sexual Offences Bill [H.L.] [27th March. 


B. 
LeGAL Arp APPLICATIONS (NOTICE TO OPPONENTS) 


QUESTIONS 


The Lorp CHANCELLOR said that in Scotland notice of an 
application for legal aid had to be given to the intended opponent, 
who was entitled to submit to the legal aid committee reasons 
why the application should be refused ; but those reasons were 
acted upon only if they showed that the applicant’s case could 
not succeed on legal grounds; and this very rarely happened. 
For that reason, and because there were certain relevant 
differences between English and Scots law, the Scots procedure 
had not been adopted in England. He thought it would be an 
expensive innovation and doubted whether it would help 
assisted persons’ opponents to any significant extent. Such an 
opponent at present might at any time make representations to 
the legal aid committee to show why the legal aid certificate 
There were cases within his experience 
where advance notice of intended litigation might prejudice the 
applicant because the intended respondent might try to avoid 
service by leaving the country. However, he would give the 
matter full consideration. [27th March. 


HOUSE OF COMMONS 


A. 

Read Second Time :— 

City of London (Various Powers) Bill [H.L.] [26th March. 
Hotel Proprietors (Liabilities and Rights) Bill [H.C.] 

(23rd March. 
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thought that in the particular circumstances the applicant had 
been misled and that he ought to have an extension of time in 
which to appeal. They gave him leave to appeal and, treating 
the application as the appeal, would alter the sentence by leaving 
the disqualification for five years but limiting it to the driving 
of motor lorries. Application allowed; sentence varied. 

The applicant did not appear and was not represented. 


{Reported by Miss J. Ff. Lams, Barrister-at-Law. | [1 W.L.R. 342 


AND WHITEHALL 


Saint Stephen Walbrook (Saint Antholin’s Churchyard) Bill 
[H.L.] [26th March. 
Slum Clearance (Compensation) Bill [H.C.] | [28th March. 
Tees Conservancy Bill [H.L.] [26th March. 
Underground Works (London) Bill [H.C.] {27th March. 


B. QUESTIONS 
PROSTITUTION (DEPARTMENTAL COMMITTEE) 
The HoME SECRETARY said that evidence from _ police, 


magistrates, lawyers, social workers and others had been received 


by the Departmental Committee on Homosexuality and 
Prostitution on the operation of the Vagrancy Act, 1898, 


s. 1 (1), (2) and (3), dealing with male persons knowingly living 
on the earnings of prostitution wholly or in part. In 1955, in 
West London, of five brothel keepers charged, one had been 
conditionally discharged, two fined £30 each, two fined £25 each, 
and all those fined were ordered to pay the costs. [22nd March. 


STREET BettTinG Act, 1906 (CONVICTIONS) 
The HoME SECRETARY said that in 1954 there had becn 6,942 
convictions under s. 1 of the Street Betting Act, 1906. 
(23rd March. 


Passports (PARENTS’ MARRIAGE CERTIFICATES) 

The FOREIGN SECRETARY said that a British subject born in 
Australia would normally be an Australian and not a United 
Kingdom citizen even if domiciled here, and would not be entitled 
to a United Kingdom passport. The parents’ marriage 
certificate was required when such person applied for a passport 
in order to establish that a person born outside the United 
Kingdom and Colonies was a United Kingdom citizen by 
legitimate descent. [26th March. 


TAXATION (BUSINESS EXPENSES) 

The CHANCELLOR OF THE EXCHEQUER said that contributions 
by business firms to the new campaign for a reduction in 
Government expenditure would not be regarded, by the Inland 
Revenue as an admissible deduction in computing trading profits 
for taxation purposes. [27th March. 


RENT TRIBUNALS (CHAIRMEN) 

The MINISTER OF HOUSING AND LOCAL GOVERNMENT said {hat 
thirty-five chairmen of rent tribunals had been appointed or 
reappointed since January, 1952, of whom twenty-eight were 
barristers or solicitors. [27th March. 


DEMOLITION ORDERS (RESALE OF LAND) 

Asked whether he was aware that some local authorities were 
purchasing land at site valuation consequent upon the issue of a 
demolition order and then reselling at a price greatly in excess 
of the purchase price, the MINISTER OF HOUSING AND LOCAL 
GOVERNMENT said that the consequence of a demolition order 
was to require the demolition of the house concerned. It did 


not involve the purchase of the land by the local authority. 
[27th March. 


SALES OF LAND By LOCAL AUTHORITIES 
The MINISTER OF HousINnG AND LocaL GOVERNMENT Said that 
the only specific statutory provision governing the price at which 
local authorities disposed of land and property was the Housing 
Act, 1936, s. 79. {27th March. 
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STATUTORY INSTRUMENTS 

Act of Sederunt (Licence Values Appeals), 1956. 
No. 406 (S. 10).) 5d. 

Air Navigation (Second Amendment) Order, 1956. 
No. 421.) 

Cambridge Waterworks Order, 1956. (S.1. 1956 No. 401.) 

Civil Defence (South of Scotland Electricity Board) Regulations, 
1956. (S.1. 1956 No. 409 (S. 19).) 

County of Inverness (Allt Duisdale, Skye) Water Order, 1956. 
(S.1. 1956 No. 408 (S. 18).) 5d. 

East Devon Water (No. 2) Order, 1956. (S.I. 1956 No. 382.) 

Draft Fencing of Abrasive Wheels Special Regulations, 1956. 

Foreign Compensation (linancial Provisions) Order, 1956. 
(S.I1. 1956 No. 412.) 

Foreign Marriage (Amendment) Order, 1956. (S.I. 1956 No. 413.) 

Huddersfield Water Order, 1956. (8.1. 1956 No. 405.) 5d. 

Importation of Raw Vegetables (Scotland) Order, 1956. 
1956 No. 407 (S. 17).) 

Merchant Shipping (Light 
No. 422.) 

Police Pensions Regulations, 1956. 

Prevention of Damage by Pests 
(Amendment No. 2) Order, 1956. 

Pupils’ Registration Regulations, 1950. 
5d. 

Purchase ‘Tax (Consolidation) Order, 1950. 
8d. 

Purchase Tax Orders (Revision) Order, 1956. 
5d. 

Retail 
Britain) Wages Regulation Order, 1956. 
lid. 

St. Helena Order in Council, 19506. 


(S.1. 1956 


(S.1. 1956 


(S.1. 


Dues) Order, 1956. (S.1. 1956 
(S.1. 1956 No. 385.) 8d. 
(Application to Shipping) 
(S.1. 1956 No. 420.) 


(S.I. 1956 No. 357.) 
(S.I. 1956 No. 383.) 
(S.1. 1956 No. 384.) 


Furnishing and Allied Trades Wages Council (Great 
(S.I. 1956 No. 381.) 


(S.1. 1956 No. 414.) 6d. 


NOTES AND 


Honours and Appointments 


Mr. I. C. THomas, assistant solicitor, Manchester, has been 
appointed to a similar post at Coventry in succession to 
Mr. NoRMAN TAYLOR, who has been appointed assistant solicitor, 
ktomford. 


Councillor Cykit GORDON Stow, solicitor, of Abingdon, has 
been appointed Mayor of Abingdon for the coming municipal 
year. 


Mr. J. Smiru has been appointed an assistant Official Receiver 
for the Bankruptcy District of the County Courts of Stockton- 


on-Tees, Darlington and Middlesbrough and also for the 
Bankruptcy District of the County Courts of Newcastle-upon- 
Tyne, Durham and Sunderland. 


THE SOLICITORS ACTS, 1932 TO 1941 


On 23rd March, 1956, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon JOHN GEOFFREY TILLEARD PEARSON, 
of John Street, Royston, Hertfordshire, a penalty of £50, to be 
forfeit to Her Majesty, and that he do pay to the complainant 
his costs of and incidental to the application and enquiry. 


On 23rd March, 1956, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that I REDERICK GASKILL CARKEEK, of No. 18 Clinton Road, 
Ktedruth, Cornwall, be suspended from practice as a solicitor for 
a period of three years from 23rd March, 1956, and that he do pay 
to the applicant his costs of and incidental to the application 
and enquiry. 


On 23rd March, 1956, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of RosErt ErRNest BENN, of No. 19, Manchester 
kkoad, Burnley, Lancs, be struck off the Roll of Solicitors of the 
Supreme Court, and that he do pay to the applicant his costs of 
and incidental to the application and enquiry. 
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Schools (Scotland) Code (Amendment No. 1) Regulations, 1956, 
(S.I. 1956 No. 359 (S. 12).) 

Stopping up of Highways (Durham) (No. 2) Order, 1956. 
1956 No. 390.) 

Stopping up of Highways (Essex) (No. 5) Order, 1956. 
No. 391.) 

Stopping up of Highways (Gloucestershire) (No. 9) Order, 1956, 
(S.I. 1956 No. 392.) 

Stopping up of Highways (Leicestershire) (No. 5) Order, 1956, 
(S.1. 1956 No. 366.) 

Stopping up of Highways (London) (No. 8) Order, 1956. 
1956 No. 393.) 

Stopping up of Highways (London) (No. 
1956 No. 394.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 3) 
Order, 1956. (S.1. 1956 No. 367.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 8) 
Order, 1956. (S.1. 1956 No. 3038.) 

Teachers’ Salaries (Scotland) (Amendment No. 3) Regulations, 
1956. (S.1. 1956 No. 360 (S. 13).) 6d. 

Teachers’ Salaries (Scotland) (Amendment No. 4) Provisional 
Regulations, 1956. (S.1. 1956 No. 361 (S. 14).) 5d. 

Draft Teachers’ Superannuation (Army Children’s Schools) 
Scheme, 1956. 

Draft Teachers’ Superannuation (IXoyal Naval Schools) Scheme, 
19506. 

Togoland under United Kingdom Trusteeship  (Plebiscite) 
(Amendment) Order in Council, 1956. (S.1. 1956 No. 416.) 
Town and Country Planning (Grants) (Scotland) Regulations, 

1956. (S.I. 1956 No. 410 (S. 20).) 6d. 

fAny of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free. | 


(S.1. 


(S.1. 1956 


(S.L 


9) Order, 1956. (SIL. 


NEWS 


On 23rd March, 1956, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of GEOFFREY CLIFFORD ADAms, of No. 81 West 
Street, Ryde, Isle of Wight, be struck off the Roll of Solicitors 
of the Supreme Court, and that he do pay to the applicant his 
costs of and incidental to the application and enquiry. 

On 23rd March, 1956, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon JOHN ALLAN WILLIAMs, ol 
No. 51 Broad Street, Ross-on-Wye, Herefordshire, a penalty of 
£250, to be forfeit to Her Majesty, and that he do pay to the 
complainant his costs of and incidental to the application and 
enquiry. 

On 23rd March, 1956, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of Frep Craston Wuire, formerly of Nos. 27-31 
Belvoir Street, Leicester, and Davenport House, Houghton- 
on-the-Hill, Leicestershire, be struck off the Roll of Solicitors 
of the Supreme Court, and that he do pay to the applicant his 
costs of and incidental to the application and enquiry. 

On 23rd March, 1956, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that PercivAL VERE STALLON, of Nos. 15-16 Railway Approach, 
London Bridge, London, $.E.1, be suspended from practice as4 
solicitor for a period of two years from 23rd March, 1956, and that 
he do pay to the applicant his costs of and incidental to the 
application and enquiry. 


— 
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